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AN 


ANALYSIS OF LEADING CASES 

IN 

HINDU LAW. 

m BALUSTJ V. SKI BALUSU j^P9. 

AND 

RADHA MOHIIN v. HARDAT BIBl 

22 Mad. 39H: 21 AIL 460 R C. 

The judgment of the Privy Council was deli¬ 
vered by Loud L1obhou.sk. 

The adoption, of an only non is valid under the Twoea,>es, 
Hindu Lan\ 

Facts of the Case, Of these two cases, the 
p.'Lv came from Madias. The defendant was the 
only son of his father, after whose death, ho was 
adopted by the widow of the owner of an e.state, 
with tlie consent of her sapindas. The natuiul 
mother of the boy who gave him in adopilon 
had been authorised by her deceased husband to 
do so. The plaintiff 'claimed a declaration that 
the adoption was invalid. The District Judge 
who tried the case held that the adoption was 
valid and on appeal the Lligh Court of ]\[adras 
affirmed that decision. Plaintiff then appealed to 
the Privy Council. The second case was an 
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LEADING CASES IN HINDU LAW 


1. Adoption 
of an only 
son is valid. 

2. Widow 
may adopt 
an only son 
unless 
prohibited 
by husband. 


In jVIadras 
widow’s 
power.co-ex- 
tensive witli 
husband’s in 
the absence 
of prohibi" 
tion. 


Menu silent. 


appeal against the unanimous decision of a Full 
Bench of the Allahabad High Court, declaring 
the validity of the adoption of an only son. 
Each appeal was heard separately by the Privy 
Council, but both were governed by the same 
judgment. 

Points for decision. ( 1 ) Is the adoption 
of an only son valid under the Hindu Law ? 
( 2) Has the widow, in the absence of express au- 
thoi’ity from her husband, power to effect such 
an adoption ? 

Decision. ( 1 ) The adoption of an only son 
is valid, (2) The widow has power to adopt 
an only son, unless expressly prohibited by the 
husband. 

Judgment and Reasons for Decision. 

The second point arose only in the iiladras 
cese. IVhatever might be the law in Bombay, 
in Madras it is established that the widow’s 
power to adopt with the consent of sapindas 
co-extensive with that of the husband, in the 
absence of any express prohibition by him. 

^As to the validity of the adoption of an only 
son, a question common to both the appeals, 
their Lordships will first consider the texts of 
Menu, Vasistha, Saunaka (quoted in the Dattaka- 
Mimansa), and Yajnavalka (commented on in 
the Mitakshara), in order to determine whether 
the prohibition is merely recommendatory or 
obligatory in law. 

Menu is silent on the point. He says nothing 
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about the boy having brothers. But the crucial 
text is that of Vasistha which runs thus :— 

“xMan formetl of the uterine blood and virile seed 
proceeds from his mother and father as an effect from its 
(3ause. Therefore, the father and the mother have power to 
A?ivo, to sell and to abandon their son. But let him not give 
or rcctave an only son. For lie must remain to continue the 
line of aiKJCstoj’s. Let a woman neither give nor receive a 
son exc'opt with her huslmnd’s permission.” 

Vasistha here states the parents’ power in the 
most sweeiiing terms that an only son should 
not be given or accepted. It looks much more* 
like an aiipoal to the moral sense not to exercise 
the power, th<an a denial of its existence. In 
this respect the case resembles that of the father’s 
powei* to alienate family property. The power 
exists and the prohibition is merely a moral one 
and is not efficacious in law. 

Jaimini*s rule of interpretation, as stated by 
Ml*. Mandlik, is that all precepts supported by 
tlie assignment of a reason are to be taken as 
recommendations only. That, if sound, would 
be conclusive ; but it is rather startling and it 
has not been brought forward in any case prior 
to this case from Allahabad. Their Lordships 
arc not prepared to rely upon it. 

As to the text of Saunaka, the injunction not 
to give an only son, is couched in the same terms 
as the injunction to give a son if there are more 
than two, which latter cannot possibly be obli¬ 
gatory. The text also prohibits a gift one, when 
there are only two sons. This too has never 
been regarded as obligatory. Hence the text 


Text of 
Vasistha. 


Moral 

prohibition. 


Jaimini’s 
rule of 
interpreta¬ 
tion. 


I^aunaka’s 
text, moral. 



Text ill tlie 
Mitakshara. 


Colebrooke’s 

translation 

erroneous. 


Dattaka- 
Mimansa 
and Clian- 
diika 


throw no 
light 


4 LEADING CASES IN HINDU LAW 

of Saunaka also must be taken to be a mere 
moral precept 

In the Mitakshara, there is tirst a prohibition 
against giving away a son except in a time of 
distress. Then follows the prohibition on the 
gift of an only son. And, lastly, the gift of an 
eldest son is also prohibited. Colebrooke in 
his translation of the Mitakshara lias used the 
expression 'miitst not' with regard to the only son, 
and the expresvsion ^should not' in the othei' two 
cases. But their Ijordships have, on enquiry, 
learnt from Prof. Max Muller that the tliree 
expressions are identical in the original text and 
are equally capable of expressing obligation 
or recommendation. It has been placed beyond 
dispute that neither the prohibition on the gift^ 
of an eldest son, nor the prohibition on a gift 
except in a time of distress, is obligatory m law. 
No reason has been given why the case of an 
only son should be different 

The texts hitherto considered are to be fcm»id. 
in the Smritis, and their authority is beyond dis¬ 
pute. The Dattaka-Mimansa and the Dattaka- 
Chandrika stand on a different footing. Their 

A 

dates are much later than the Smritis and they 
are not works of any lawgiver or judge. iStill 
they have always been regarded as high autho¬ 
rities and must be followed. But caution is 
required in accepting their glosses when they 
deviate from or add to the Smritis. However, on 
the point now in issue, they do not touch the 
question whether the injunction not to adopt only 
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son.y, is a matter of positive law or only addressed 
to the moral sense. 

There is a great diversity of opinion among 
recent commentators. Jagannath, Sir Thomas Strange, 
Mr, Mandlik and Mr. Golapchandra Sarkar consider 
that the prohibition is only moral and not legal. 
On the other side, we have the weighty opinions 
of Oolebrooke, Sir Francis Macnaghten, Sutlundand 
and Strange. 

Their Lordships will next consider the judicial 
decisions on the point. The law in Madras has' 
since 1862 been settled in favour of tlie validity of 
such an adoption. In 1879 a Full Bench of the 
Allahabad High Court decided in favour of the 
adoption. The question was again referred to a Full 
Bench and has noAv again boon decided unani¬ 
mously in favour of the adoption. 

Ill Bengal, the law was quite unsettled in 1868. 
In that year, Justices Dwarkanath Mitter and ijouis 
Jciv^.l'son in the case of Raja Upendralal Ray v. Rani 
Pramamtiiai, i B. L. R. 221, hold that such an 
adoption is invalid, and this has ever since been 
the law in Bengal. Mitter J., observed, “The sub¬ 
ject of adoption is inseparable from the Hiitdu 
religion itself, and all distinction between religious 
and legal injunction must be held inapplicable to 
it.” Their Lordships are clearly of opinion that 
this doctrine is unsound. 

Menu prescribes adoption on the score of reli¬ 
gion ; but there is no legal compulsion upon a 
sonless Hindu to adopt a son. Again, the precepts 
that an eldest son should not be given, or that the 


Commenta¬ 
tors differ. 


Course of 
delusions 

in jVIadras 


in Allahabad 


in Bengal. 


Mitter,J’s 
reasoning 
unsound, 

as he fails . 
to distin¬ 
guish be¬ 
tween law 
and morals. 



Decisions 
in Bombay. 


Doctrine of 

Factimiralet 

explained. 


jiuinining 

ip. 


b LEADING (;ASES IN HINDU ].AW 

giver of a son ought to have more than two sons, 
or that the son of the whole brotlier should be 
preferred to any other person, or that a son should 
not be given unless there is distress, are all precise, 
and yet nobody asserts them to bo rules of posi¬ 
tive law. ^^0 system of law makes the province 
of legal obligation coextensive with religious or 
moral obligation. Great caution is needed in inter¬ 
preting books of mixed religion, morality and law. 

In Bombay, the first decision wast in favour of 
■'Validity ; but in 1875, Chief Justice Westropp in 
Lakahtnajyiya v. Rmmva expressed an opinion to 
the contrary, and in 1879, the adoption of an only 
son was expressly held to bo invalid. A Full 
Bench in 1889, simply followed tliis decision. These 
judgments are founded on Colebrooke’s translation 
of the Mitakshara and on the judgment of Justice 
Mitter. But as already shown, the former is wrong 
and the latter unsound. 

Their Lordships agree with Chief Justice 
ropp in his remarks on the doctrine of factum 
valet. If the factum, the external act, is void in 
law, the maxim does not apply. The two lialves 
ref6r to two different departments of life. The 
maxim cannot mean that what ought not to be 
doAe in morals, stands good in morals, or -what 
ought not to be aone in law, stands good in 
law. 

The matter may be summed up as follows : “Old 
books looked on as divine, give to the father ple¬ 
nary powers over his sons. The same books dis¬ 
countenance the giving of an only son, 5in ternis 
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which may be construed as a positive command 
making the gift void, or as a warning pointing out 
the mischief of the act. The books contain no 
express statement which kind of iniiinction is 
meant. TJie practice of such adoptions is fi*equent. 
Over some substantial portions of Hindu society, 
it is established as a legal custom. In other very 
large portions, it is held to be part of the general 
Hindu Law. Nowhere is it followed by hatred or 
social penalties. Commentators and judicial tribunals 
are at variance witli one another. Tiie reasoning; 
in favour of tlie restriction is far from convi?u*ing.” 

Their Ijordships tliei’efore agi’ee with the High 
Courts (^f Allahabad and Madras in Imlding that the 
, adoption of an only son is valid. 

Points decided.* (1) Tlie ador>tioii of an only son is 
under the Hindu Law. 

(2) The texts of Hindu Ijaw. piohibitin;^ the gift or n'- 
oeipt of an only son are rpcoiniiiendatory and not ohligatory. 

• (M) No system of law makes the province of legal obli¬ 
gation coextensive with that of religious oi’ inoml obligation 
and the Hindu system is no exception to this nile. 

(4) Great caution is needed in interi)rotiiig books of 
mixed religion, morality and law. 

(5) There is nothing peculiar in the subject of adoption 
to make it insei)arable frvni Hindu religion, or to make nil 
precepts relating to it bc%r a legal character. 

(6) The DatUika Mimansa and the Dattaka Chaiidrika 
are works of high authority on the law of adoption, but 
caution is required in accepting their glosses where they 
deviate from or add to the Smiritis. 

(7) The whole of the luaxim oi factum valet does not 
apply to the same class of actions: the two lialves refer to 
two different dei)artments of life. 
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note. This c^ase decides tliat the adoption of an only 
son is valid. The adoption ot the eldest son was held 
valid in Jaiioker v. Qopal, 2 Cal. 365. 

it is a doctrine of Hindu law, that ‘a fact cannot be 
altered by a hundred texts.” Tiie corresponding maxim of 
English Jaw is '‘'’FacUim vale.i quod fieri nor. debuit.'^ As 
pointed out liy the Piivy Council in this case, tiie doctrine 
validates a)i accomplished fach only whoa the texts prohibit¬ 
ing it are moioly directory. Put wiicn the prohibition is 
obligatory in law, the doctrine cannot validate any fact. It 
is therefore of no practical assistance in deterinijiing the 
obligatory character of a partif-ular prohibition. 

'rhe matter rtially depends upon the discretion of the 
Court. Whore it is unwilling to enforce a prohibitory 
text, it says that the doeirino applies; e. g., a marriage 
soleninixcd without the consent of the pj-oper guardian, 
or the alienation without necessity of ancestral property 
by the father under the Dayabluiga, or t.lie adoption of 
an only son or an c'ldest son. Whore, however, the Court 
wants to enforce the prohibitory text, it says tliat the 
doctrine does /zo/apply; e. //., the adoption of a daughter’s 
son. sister’s son etc., Iiy a member of the regt^nerate 
class ; see Wiagwan Sing v. Bhagivan Sing., Aiipendix. 

Juri.sts have expressed the opinion that Maiidlik’s I'cading 
of Jaimini’s rule of inteipr-etation is not correct and tliough 
accepted by the Allaliabad High Court, the Priv.y Council 
j’ightly refused to J’ely upon it. What Taiinini means is not 
that Hie injiimdion f) becomes a recommendation 
( arthavada ), but tliat tlie reason jissigned is not to be taken 
as the real reason. « 

As to Colebrookc’s mis-translation of the text of the 
Mitakshara, there is authority for saying tliat, the Privy 
Council is not light. For, although the tliree expressions 
riv(i gramrnaticially identical, they are, according to the rules 
of interpi-ctation recognised in Hindu Law, not identical in 
sense. 
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HUNOOMAN PERSAl) T^^\DAY 


1856 , 


V. 


MIJS8UMAT BABOOK :VHJNRAJ 
6 M. L A. 31)3 : 18 W. K. Si P. C. 


The judgment of the Privy Council was doli- 
\'ered by Lord Justice Kxioht Bruce. 

Mortgage hy de facto gnardirtn or manager of 
an infant heir tcithout de jure title—The poarr of 
a ma'nojger to charge an in fan fa e.^tate is a limited 
and qaalified pejwer, and can he exercised only in a 
case of need, or for the benefit of the estate— The * 
position of a leyider discussed—Burden of proof. 

Facts of the Case. Raja Sheobuksli Sing, the 
owner of the propei’ty in dispute, died leaving a 
minor son, Lai Tnderdown Sing, and his widow 
Ranee Dignmbnr Kunwaree. The Ranee assumed 
charge of the management of the estate and 
executed a mortgage deed in respect of certain 
properties, in favour of the defendant Hunooman 
Persad. The son Tnderdown (plaintiff) sued both 
the Ranee and the mortgagee, for setting aside 
the mortgage deed. The Sudder Ameen decided 
in favour of the mortgagee; but on appeal, 
the Sudder Court decided against him. Ije 
the^ appealed to the Privy Council. 

Point for decision. Whether a minor is 
bound by a mortgage executed by tlie de facto 
manager of his estate. 

Decision. Their Lordships remanded the case 
to the Sudder Court for further enquiry, with 
directions to decide it in accordance with the 
general principles laid down in the judgment. 


1 nfaiit sues 
to set aside 
a nioi'tgage 
created by 
manager. 



Suddcr 
Court decu- 
ded on ii 
wrong view 
of the ea-vSe. 


Pleadings 
and deeds 
of tlie 
people of 
India to 1)0 
liberally 
oonstnied. 


Rights of 
a hma fide 
incAim- 
brancer 
the same 
whether 
charge is 
created by 
^ facto 
or de jure 
manager. 
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Judgement and Eeasons for Decision. 

In the mortgage bond the Ranee has descri¬ 
bed herself as ‘propidetor’ of the estate; the 
defendant Kunooman Persad aNo asseided in his 
written statement that tiie Kitiiee was the 
proprietor. But on the death of Raja Sheobuksh, 
the estate has devolved not on the Ranee, but 
on lier son the plaintiff as ])roprietor. The Sudder 
Court lias, therefore, lield that the moidgage 
bond cannot bind tlie properties, as it was 
• executed by a person wlio bad no title. In 
this view of the matter, the Sudder Court has 
not entered into the merits of the case. 

But their Lordships think that this is not a 
sound view of tlie case. Courts must always 
decide according to equity and good conscience. 
Deeds and contracts of the people of India ought 
to be liberally construed, and the real meaning 
ought to be looked into, without paying regard 
to the form of expression or the litoral sense,, 
It is clear that the Ranee really acted as imuiagor 
of her infant son, although she erroneously 
described herself as ‘proprietor’. The true ques¬ 
tion for detonnination is whether she had power 
to bind the estate by her acts as manager. 

Under the Hindu Tjaw, if a de facto manager 
honestly creates a cliarge, the right of a bona, 
fide incumbrancer is not affected simply because 
he is not both a de facto (actual) and de jure 
(legal) manager. So, even if the Ranee wrongfully 
assumed management, wliich she had not, that 
fact itself would not defeat the claim of the 
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incumbrancer. As to the aotujil favfttw of the 
deed, tlie defendant must prove that it was 
executed by the Ranee, and he has done so. 
But as to the mlidity of the transaction, no general 
rule can be laid down about the onus of proof, 
ft varies with the circumstances in each case. 

7'he poAver of the jnanager for an infant lieir 
to charge an estate not his own, is, under the 
Hindu law, a limited and qualified })owev and 
can only bo exercised rightly in a case of need, 
or for the benefit of the estate. The actual, 
pressure on the estate, the dangei' to be averted, 
or the benefit to be conferred, is the thing to be 
regarded. But of coui’se, if that danger is due 
to any misconduct on tlie t)art of the lender, he 
cannot take advantage of liis o\\ n wrong. The 
lender is not bound by the precedent mismanage¬ 
ment of the estate. His rigJit will not be affect¬ 
ed unless he is shown to have acted 'tnaln fide, 
though it iiiiglit be shown that with better 
management, the estate might have been kept 
free from debt. He is bound to enquire into 
the necessities of the loan, and to satisfy himself 
that the manager is acting foi‘ the benefit of ^the 
•estate: and he is not to lose, if the manager 
deceives him by allof^ng existence of a necessity 
which really does not exist, provided ho (lender) 
does so enquire and acts hone.stly; but he is not 
bound to see to the application of the money. 

Points decided. (1) Courts should always decide cases 
according to equity and good conscience, and tlie substance 
and not the literal wording of the issue is to be regarded : 


Onus of 
proof varievS 
wdth cir- 
ciuiistancevS. 

General 
principles 
jis to the 
pow'er of 
manager for 
infant to 
create 
cdiarge. 

Pemer of 
inamigor is 
limited and 
should be 
used only 
ill case of 
need or for 
benefit of 
estate. 

Lender 
must act 
hona fide. 

Duty of 
lender. 
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and if by inadverlenco or othei wise, tho recorded issuas do 
not enable llie Court to try the wliole ciascon the merits, an 
opportunity should be afforded by amendment and if need be, 
by adjournment, for the decision of the real point in dispute. 

(2) Pleadings and documents of the people of India 
ought to be liberally construed. The form of exposition, the 
litertil sense, is not so much to be regarded as the real mea¬ 
ning of the parties which the transaction disedoses. 

"^(3) If a bona /Mn incumbi’iincer takes a charge on lands 
fr om a dr facto manager, his riglit is not affected simply be- 
< arise of the want f)f union of tlie de facto and dr jure title 
/. p., for tlie reason that the de facto manager is not also the 
'dejurr manager. 

'*^(4) The power of the manager of an infant heir to 
charge an eshite not his own, is a limited and qualified pow¬ 
er and can only be exeredsed rightly in a case of need, or for 
t'le benefit ot the estate. 

(5j The lender is bound to enquire into the necessities 
n[ the loan and to satisfy himself that the manager is acting 
K)j- ihe benefit of the estate, but ho is not bormd to see to the 
applicjation of the money. 

<0) The question of onus of proof in such eases is not 
capable of being stated as a general and inflexible t'uIc.. It 
varies with eircumstances. 

note. The iirinciples laid down in this case liave also 
been applied to— ia) Hindu widows and other persons having 
limited interest in propvM'ty, Kanicawar v. T?uu TJ^haduTy 
f3 Cal. 843 ; (6) managers of religious endowments e. 
Shebait, Mohunt <fec., Ahhiram v. Shyamacharan, 36 Cal. 
1003, Sihessouree v. MothooranatJu 13 M. 1. A. 270, 
Promimia v. Golah Chanda 14 B. L. R. 430; («) managers 
of jouit families when there are minor co-parceners, Soor- 
efidra v. Nundun, 21 W. R. 106; id) manager of a lunatic, 
Ooureenath v. Collr. of Mo}iijhyr, 7 W. R. 5. In the 
present c^e, the alienation was by way of mortgage, but 
Ihe principles apply equally to sales. 
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GURU GOVINDA v. ANUND l.AL. 

13 W. R. 49 F. B.: 5 B. L. R. 15. 

The judgment of the Full Bench was delivered 
by Mr. .Fustioe Dwarkanath Mitter. 

Acco7'ding to the liithdn law current in Bengal 
a paternal uncle's daughter's so}i is a sapinda of 
the same description as the son of the father's 
daughter. 

Facts of the Case. One frangadliar died leav¬ 
ing certain properties, which were alienafccid by his 
widow in favour of the defendant Gurngovinda.* 
The plaintiffs, Aiiund Lai and otliers, sued to set 
aside the alienation, claiming tfiat they were the 
reversionary heirs of Gangadhar. Tiiey were fifth 
in descent from the great-grandfatlier of Gangadhar, 
and so they were his sakulyas. The defendant 
Gurugovinda pleaded that one Panchanan, wlio was 
Oangadhar’s uncle’s daughter’s son, was a sapinda 
and as such a nearer heir of Gangadhar than the 
, plaintiff's ; and that Panchanan being alive, tiie 
plaintiffs liad no right to sue. Plaintiffs contended 
that Panchanan was not an heir at all under fhe 
Dayabhaga. The following table shows the relation 
of the parties. 

G roat-Graiidfather 


Grand-father 


f 1 

Father Uncle 

I I 

Oangadhar Daughter 
(Owner) 1 

Panchanan 


(Trand-uiicio 

! 

Sou 

I 

Sou 

Rnund 

(Plaintiff) 


1 

t 


870. 
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Dayal )hatra 
is founded 
t)n the 
doctrine of 
f^pintual 
beneiit. 


Mitakshaivi 
explains 
\Ionirs Text 
liy the 
theory of 
consan- 
g-uinity. 


Dayabhaga 
by spiritual 
benefit. 


He who 
confeivs the 
liighesl 


Point for decision. Wliether according to the 
Dayabhaga, a father’s brother’s (paternal uncle’s) 
daughter’s son is entitled to succeed as an heir. 

Decision, tt was held by tlie Full Bench that 
he is a sapinda of tlie same description as the 
sister’s son, and is an heir undei’ the Dayabhaga. 

Judgment and Keasons for Decision. 

The solution of the question depends upon tiie 
tiaie construction of tlie Dayabhaga by Jimutava- 
hana, the acknowledged founder and chief of the 
Bengal Scliool. The Dayabhaga expressly and 
clearly lays down that the whole theory of inheri¬ 
tance stands on the principle of spiritual benefit, 
and it is by that principle, and that principle 
alone, that every question must be determined. 

When the Dayabhaga was written, the Mitak- 
shara was the dominant School in Bengal, and 
according to the lawyers of that School the word 
sapinda in the text of Menu, “to the nearest 
sapinda, male or female, the inhciltaiice belongs,” 
meant mere consangainity (L c., nearness of kin 
according to the order of birth) and not the power 
of conferring spiritaal benefit. 

The author of the Dayabhaga expressly repudi¬ 
ated this by declaring that the nearness of kin 

I 

indicated by Menu, ahsolutdy depemlmt on ike 
presentation of offerings i. c., spiritual benefit. He 
says that there arc two motives for the acquisition 
of wealth, the one is temporal enjoyment, and the 
other spiritual benefit. Therefore, after the death 
of the acquirer, sucli order of succession is to be 
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followed as will render the wealth of the deceased 
most serviceable to him ; in other words, he who 
confers the greatest amount of spiritual benefit, is 
entitled to succeed to his wealtii. 

The whole chapter on succession in the 
Dayabhaga is an elaboration of tlie doctrine of spiri¬ 
tual benefit. Thus females are studiously excluded; 
for they are disqualified by their sex to perform 
the religious ceremonies prescribed for the promo¬ 
tion of spitual welfare. The few that are allowed 
to come in, aie allowed to do so on the authority 
of special texts; but oven in their case, the doc-’ 
trine (d spiritual benefit is expressly put forward 
as the ultimate reason for the selection. 

The widow is allowed to succeed as she is 
“lialf the body of her deceased husband,” and tiie 
consequences of her acts, whether virtuous or 
vicious are borne by his soul. AVhy then is she 
postponed to sons, grandsons Ac ? The reason is 
that her power to confer spiritual benefit commen¬ 
ces from the date of iier husband’s death, wlun-eas 
sons, grandsons &c, confer such benefit from the 
moment of their birth. 

The daughter is allowed to come in, because 
she can confer groat spiritual benefit on lier fatiTer, 
by giving birth to a son; and thus daugliters who 
are barren or childless widows, are carefully 
excluded. The maideJi daughter comes first, 
because if her marriage is delayed beyond the age 
of puberty owing to indigence, the salvation of 
her father’s soul will be jeopardised. As to 
mother, grandmother Ac., the same reason of some 
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peculiar spiritual benefit is put forward in favour 
of their succession. 

As to male heirs, they may be divided into 

(1) sapindas (those offering undivided oblations^; 

(2) sakuim (offering divided oblations); (3) samam- 
dahis (offering libations'of water). The sapindas, 
come first, as undivided oblations are of the high¬ 
est spiritual v'alue; next come the snknlas, as 
divided oblations are more valuable tlian mere 
libations of water. Lastly come the .samanodakas, 
and they too are allowed to succeed simply for 
the reason of sjiiritual lienefii. 

i\mong sapindas (i) tliose competent to otter 
funeral cakes to the paternal ancestors of the 
deceased proprietor are preferred to those compet¬ 
ent to offer such cakes to his maternal ancestors; 
(ii) those who offer a larger number of cakes of a 
particular description are invariably preferred to 
tlios(‘ who offer a less number of cakes of the 
same description; and (iii) whore the number 
of such cakes is equal, those that are oftcied to 
nearer ancestors ai’e always preferred t'o those 
offered to more distant (mes. The same rule 
applies in tiio case of sakn/as and sanmnodakas. 

*'Tf two Hindus A and B during their lives, 
offer oblations to a common ancestor C, A or B 
would be entitled after his' death, to participate 
in the oblations offoi-od by the survivor to C. 
Hence the person who offers those oblations, the 
person to whom tliey are offered, and tlie 
person who participates in them are sapindas. 

The relation of sapinda arises through parvana 
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ahradh. This ceremony consists in the presenta¬ 
tion of one oblation to each of the first throe 
ancestors in the paternal and maternal line 
respectively; and it is through the oblations 
presented at tiiis ceremony that the relation of 
saphidn admittedly arises/ In the present case, 
the maternal .^reat-grandfather and groat-groat- 
grandfather of Panchanan are no other persons 
tlian the paternal grandfather and great-grand¬ 
father of Gangadhar, (see table p. 13). Therefore 
they are sapi/tdas of each other. 

There is another mode of arriving at this 
conclusion. Gangadhar was the grandson of 
the maiernal great-grandfather of Panchanan : 
and the grandson of the maternal great-grand- 
fatlier is entitled to inhoiit as a mphida according 
to all the authorities in Bengal. If, therefore, 
Gangadliar was a sapinda of PaJichanan, tiie 
latter is also a «sapinda of the former ; for 'f 
A is connected with B through the medium 
of undivided oblations, B is also connecti'd witii 
A through the same medium. 

The above shows that the paternal uncle's 
daughter’s son is fully entitled to come within 
the principle of spiritual benefit. But varij^ii.': 
objections have been urged against his right tu 
succeed as an heir. * 

1. It was objected that the jjatenial uncle'^ 
daughter’s son is nowhere mentioned as an lieir. 
The author of the Dayabliaga did not rntend 
to specify each individual heir. A low liek-s lia\'o 
bden mentioned by name, but the autlior establish- 
2 
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ed a general principle, and the list of heirs has to 
be worked out by the application of that principle. 
Thus, of the sapimla-s in the maternal line, only 
the maternal uncle has been mentioned, though the 
maternal uncle’s son, grandson &c., are also heirs. 
Again, of the sakulas, only the grandson’s grandson 
has been specifically enumerated, and of the sama- 
nodakas not one even has been so enumerated. 

2. ’Hie objection that the order of succession 
down to sak/Uas is complete and nothing new can 
be introduced is also unsound. The Dayabhaga 
, is not a work of the same character as tlie Daya- 

krama JSangraha, which gives a mere table of succes¬ 
sion or a categorical list of heirs. ’Phe son of a 
paternal uncle’s daughter beiug a sapinda of the 
same description as the son of the father’s daughter, 
the mention of the father’s daughter s son elc,.^ in¬ 
cludes the former. The closing lines of tlio chajiter 
on inheritance in tlie Hayabhifga distinctly says 
that heirship ‘should iu every case be dedtued accor¬ 
ding to the specified order.’ The word deduced 
conclusively sliows tliat tlie enumeration is not 
exhaustive. 

3. It lias been argued that the inclusion of the 
paternal uncle’s daughter’s son, will disturb the 
position assigned by the Dayabhaga to some heirs. 
This objection does not require attention. For, the 
l)oint for determination here is not his precise 
position in the category of heirs, but whether he 
is entitled to inherit at all. 

A 

% 

Points decided. *(1) The whole theory of inheritance, 
according to the Dayabliaga, is founded on tlic dot^trino of 
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si)uitual benefit, wliJIe in the Mitakshai-a eonsanj^uinity is 
the rule. 

(2) The neai*ness of kin indic-ateci by Menu, in the 
text, fhr nmrest sapimla, male or female^ inheritance 
hcloiKjs,^ is aeeordiiif? to the iDayabhajra absolutely depen¬ 
dent. on the prf'sentiition of olfenufjs ; and the neai'est 
heir is h(\ who is eonipetent to «!<mfer tlie j?i*(‘atcst 
amount of spii-ittial benefit on tlie soul ol the deeeiised 
propi-ietor. 

(3) Females, therefoi'e, are ffcnerally excluded, and a 
few that are allowed to come in (r. £/., wife, daughter 
&c'.,) are allowed to do so on tlu‘ autJi(jrity of special 
texts. But evt^ii in tlieir case, tJie doctrine of spiritual 
benefit is exiiressly put forward as tiie ultimate reaso« 
for the selection. 

(4) Among the males, the ord(n‘ of succession is stri¬ 
ctly tlcj)endcnt on the aiuount ol sihrituai be.nelil, con- 
fcjTed. Thus tin; supindas conn? lust, sakulyas next, and 

• then the samanodakas, and aftei- them some sp(?cified 
strangers. 

(5) Among the saptndaa, those who are competent tt» 
offer funeral fxikes to the paiernal ancestors th the deceas¬ 
ed proprieltir are invariably xircferred to those who arc 
competeiit to offer such cakes to his maternal anci?sloi‘s 
only. 

(G) if two Hindus are bound during tlu; respective 
terms of their natural life to offer funeral oblations to a 
common cinccstor or ancestors, eithei’ of them wmuld be 
entitled alter Ins death to pai'Uciipatc in the oblations offered 
t>y the survivor to that ancestor or ancestoi's; and henc'C 
it is, that the person wlio^olfei s those oblations, the person to 
whom they are offered, and tJie person who paiiicipates 
in them are sapimlas of eaeJi other. 

(7) The enumeration of heirs in the Dayabliaga is 
merely illustrative and not exhaustive, 'i’liti author only 
intended to establish a general prmciplo troin which 
heirship is to be deduced. 

•■(S) The paternal uncle’s daughter’s 


son is an Jieii' 
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accordin«4,’ to tlie law as prevalent in Benpral, and he is a 
ftnpirt^a of the same description as the son of the fath^^r’s 
danshtor. 

Hotc. In this ease, counsel for the plaintiffs admitted 
that if the nncilo’s daughter’s son is ae heir at all, he is a 
sapinda, and as such a noan^r heir than the plaintiffs, 
who were more sakuh/aft. The judgment, therefore, does 
not decide his exact position in the order of su('(*ession. 

‘The prini'-iple of spiritual benefit is the sole foundation 
of the theoiMk'^ td inheritance propounded in the Bayablnxffa.’ 
These sweep'ne: words in the iudjrment of 'M’tttkr J. in 
this case, have mot with disappi'ovjil. From time to time, 
alike of indf?es and text-writers. Eminent Hindu lawyers 
h.ave maintained that it does not correctly represent the 
doctrine of .Timutavahana. See the arfjuinents of Rhastri 
Clolap Chandra Sarkar in Kedarnath v. Amritnlnl. 16 0. 
Tj. 342. where the latest attempt to re-open the ques¬ 
tion was unsuc(*essful. The rule must now be taken to be 
firmly established in Benyal, 

That the doctrine of spiritual benefit is the rhipf ^rnide 
is admitted by all. But it is nof the principle ffovern- 
ing succession, even under the Dayabhaija; pi’opinquity 
or proximity of birth is also taken into consideration ; see 
the observations of Mitra J, in Akhoy v. Tlaridns. .‘lo Cal. ' 
721. 

On the other hand, it is not accurate to say that c*on- 
sanffuinity is the principle of sncx'-ession under the 

Mitakshara. As the author (d the Viramitrodaya, a i?rea< 
commentator of the Benares School, says : “Spiritual benf‘- 
fit cannot create tfm heritable, rights it is true ; but it deter¬ 
mines with precision the preferable right of heirs, when* 
there is more than one claimant to the heritage.” This 
principle has now been recognised by the Privy Council, 
in Buddh/j. Sing v. Lfolfu Sing^ 42 L>A, 208 (among gotraja 
sapindas), and more recently in Vedaehela v. Subranianpa 
48 I. A. 349 (among bhinna-gotra sapindas, i. e., haridhus 
of the same class). 
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Thus we see that the doctrines of spiritual benefit and 
wusanguinity ai’e both recognised by all the Schools. But 
whereas the former is the guiding principle in the Daya- 
biiaga School, the latter is the guiding pnnciplo under tlie 
Mitakshara. It may often liappen that the same pei'son 
would be tlm preteroutial heir whicheveu* of these tests 
be adopted. 


MONIIUM KOLITA v. KEKRY KOLITANY 
7 1. A 115 : 5 Cal. 77t) P. C. 

The judgment of the Privy Council was delivere*d 
by Silt BaRxNes Peacock. 

A Hiudfi iviclow having ojica inherited the estate 
of her husband does not forfeit it by reason of her 
subsequent nnchasiity. 

Facts of the Case. Atma and Ohinbora were 
brothers of the blacksmith caste, inhabiting in 
Assam. Atma died leaving a son Moniram Kolita, 
the plaintiff. Ghinbora died leaving a son Gliindela, 
wlio married Kerry Kolitany the defendant, and 
died childless. On his death, the wTdow succeeded 
to his properties, and then began to co-habit with a 
person by whom she had a child. Plaintiff claimed 
the properties as heir to Ghindela, alleging that the 
widow had lost her lights through unchastity. 

The Munsif dismissed tlie suit, but his decision 
was reversed on appeal. On second appeal to the 
High Court, the matter was referred to a Full 
Bench, which by a majority oi seven to three, deci¬ 
ded against the plaintiff; IB B. L. R. 1. The dissen¬ 
tient judges were Justices Kemp, Glover and 


1880. 
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Does sub¬ 
sequent un- 
chastity 
diyest a 
widoM^ y 


No. 


Opinion of 
dissentient 
judj?es con 
sidered. 


Milter, J. 
considered 
her a 
trustee. 


The analogy 
is fanciful. 


(llovor, J. 
distinguish¬ 
ed a son 
from a 
widow. 


Distinction 

unreason¬ 

able. 


Dwarkanath Mitter. Plaintiff appealed to the 
Privy Council. 

Point for decision. Whether under the Bengal 
School, a widow having inherited her husband’s 
estate forfeits it reason of subsequenl unchastity. 

Decision. The Piivv Council held that the 
estate of a Hindu widow, once vested, is not liable 
to forfeiture by leason of nuchastity stthseqjwnf 
to the death of luu husband. 

„ Judgment and Reasons for Decision. 

Theii’ Lordships first considered the judgnient 
of the dissentient judges of the High Court. Mr. 
Justice Dwarkanatli Mitter thought that a Hindu 
widow is “a tmstoe for the beiietit of her husband's 
soul,” and tliat by nuchastity she ceases to be 
capable of performing her trust and must therefore 
forfeit her estate. The Privy Council concuri-ed 
with the majoiity of llie judges in rejecting this 
somewliat fanciful analogy of trustee.ship. 

Justice GIovoj’, another dissentient judge, 
drew a distinction between a son and a widow. 
He thouglit that the son confers spii'itual benefit 
from*'the mere fact of being born capable of per¬ 
forming certain ceremonies; but that witli the 
widow it is not so, for, her right to offer the funeral 
cake ceases from tlie moment of her nuchastity. 
The Prwy Council did not consider those reasons 
sufficient to cause forfeiture, as admittedly the 
widow' may, by law, hold the estate without per¬ 
forming the necessary religious ceremonies. Nor, 
ill their Lordsliip's opinion, could any distinction 
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be reasonably made between a son or other heir 
and a widow. 

Both the texts upon which the dissentient 
judges based their judgments, are quoted in the 
Dayabhaga.* The first is the text of Vrihut 
Menu : — 

“‘The widow of a ehildless man, keepw^ misiillied her 
husband’s bed and })ei'sevenw 5 f in religious observances, 
shall present his fiinoi’a! oblations and obtain his entire 
share.” 

Although the present participle is used in this* 
text and notwithstanding the order of the- words, 
the meaning of the text is, that the widow haring 
kepi unsullied her husband’s bed, shall obtain his 
share and present his funeral oblations. It does 
not refer to any continually abiding condition. 

The second text is of Catyayana:— 

“Lot the childless widow, preserving unsullied the bed of 
her lord, and abiding with her venerable pi-otector, enjoy 
•with inodei-ation the property until her death. After her, 
let the heirs hikci it.” 

PYom the context it is clear, that this text is 
cited in the Bayabhaga for the purpose of showing 
that the widow is not entitled to make a *gift, 
mortgage or sale of her estate. Neither the words 
‘preserving unsullied the bed of her lord,’ nor tho 
words and abiding with her venerable protector’ 
import conditions involving a foi-feiture. Plven if 
the words were open to such a construction, the 
author of the Dayabhaga himself having drawn no 
such inference, such a construction must be 
rejected. He nowhere says that the text implied 
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continued chastity as a condition for the duration 
of her estate. 

The right of maintenance is different from 
a vested eshitr? in property. Tlie texts I’elating 
to maiJiteiiaiice, show by clear and cxf)r(?ss words 
that tiie right is liable to forfeiture. 

It has not been escablishc.'d that trie estate of 
a widow forms an exception to what appears to 
b(‘ tiu' general rule of Hindu law, that an estate 
onc(' vested by sueeossion or inheritance is not 
• divested by any act or incapacity, wliich before 
siiccessi-on Would have formed a ground for exclusion 
from inlKH'itance. The texts do not affirm such a 
doctrine and the weight of later authorities, though in 
some (l(^gree (jonilicting, is against such a conclusion. 

(H’eat mischief, uncertainty and confusii u might 
follow, if it were held that a widow’s estate is 
forfeited for unchastity. Suppose a inau dies 
leaving a widow, a brother and his sons, and son.s 
of a predeceased brother. The widow succeeds to 
the estate and the brother is her protector. But 
the benefit which he would derive from her fall 
would g-ivo him an interest in direct conflict with 
his' moral duty of shielding her from temptation. 
Again, if the surviving brother dies during tlie 
lifetime of the wiaow, then after her death all the 
nephews would succeed. But if the surviving 
brother’s sons could prove that by reason of 
unchastity her estate had ceased during the lifetime 
of tlieir father, they would take the whole estate 
to the exclusion of the sons of the predeceased 
brother. Thus the coarse of descent, might 
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be clianged by lier viz., an act nf 

unchastiiy. 

Farther, a purchaser oi-mortgagee I'l-un the widow 
might be deprived of bis estate, if the surviving 
brother should prove an act of iiuchastity prior to 
the sale or mortgage. In fact, all the acts of a 
Hindu widow in reference to the estate might 
be avoided by raking U[» some act of michastity 
against her. 

Points decided. '{I) A Hindu widow who has once 
inherited the (‘state of her deci^ascd hushaiid do('s 
forfeit it by rofuson of subsequent unchastity. 

(2) It is a general rule of Hindu law, that an 
estate once vest (id hy inheritance is not divested by any 
aid or incapacity which, before succivssioii, would have 
caused exclusion from inluiritance. 

(8) A llindii widow docs not take a mere litV'-estate 
in the propei-ty of her husland: she holds an estate of 
inheritance to hm-self and tlie heirs of hiu- husband. 

Hate. Tins case decides that subseiiuent unihastity 
does not divest tlic estatti alrciady vested m tin* Avudow. 
But it is sciitied that a widoAv wlio is uiicliaste at the 
time of the husband’s d(*ath is not entitled to//i/irnJ to him. 

The Calcutta. High Goind lias licld that under the 
Bengal School, chastity is a (condition pi-ecedont to inlieii- 
tanee, also, in tin' ease of the dauglUer v. 

Hciikiahori, 22 Cal. 347A and the rnotlier {Ramanath v. 
Durya.mn(lari, 1 ijal. hijO), 

The Allahabad, Bombay and Madras Higli (,’oui‘ls hav<i 
liowever held that under the Mitaksliara School, chastity 
is not a (‘.ondilion precedent in the ease of the daughter 
and the mother. 

It should be noted that unchastity is no bar to inlier- 
iting stridhan property even undoi’ the* Dayabhaga Ijaw; 
see Nagendra v. Benoy, 30 Cal. 521. 


3. Purchaser 
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liAMOHANDRA v. VINAYEK VENKATESH 
41 I. A. ‘290 : 42 Cal. 384 P. C. 

Tlie judgment of the Pii'T Council was deli¬ 
vered by The Riout Hox’ble A meek All 

The sapinda refafionship, on whirh the heritable 
right of (‘oHatcrais is fomtded, ceases in the case of 
the bliinna-gotra sai)inda tvith the fifth degree from 
the vomnion ancestor ; and in (rrder to entitle a 
man to snceeed to the inheritance of another, they 
mast be sai)indas of each other. 

Facts of the Case. The aiipellants claimed that 
tliey wore ba^idhns and as sucJi lioirs of one Lax- 
manrao, deceasorl. The defendant was the husband 
of IjHxrnani'ao’s daughter. The lollowing table 
shows the relation of the parti(‘s. 

(jlJANDFATlIKK 


Father 

! 

Fatlier’s Bret hr 

1 

Son 

Laxmanrao 

1 

(Owner) 

1 

Daughter 

1 

1 

Daughlei 

1 

Daughtei 

marj’ied 

1 

Defendant 

Sons 

Plaintiffs 


The defendant contended that the plaintifts 
had no heritable right in La.xmanrao’s estate, as 
they did not come within the category of bandh/ns 
entitled to succeed. The District Judge who tried 
the case upheld this plea of the deiendant and the 
Judicial Commissicmer of the Central Provinces 
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affirmed his judgment. The plaintiff’s appealed to 
the Privy Oouiieil. 

Point for decision. Whether the t)aternal grand¬ 
father’s son’s son’s daughter's daughter’s sons are 
entitled to inherit as hand?ti/s under the Mitiikshara. 

Decision, ft was held by the Privy Council 
that the paternal grandfatht‘r's son’s son’s daughter’s 
daughter’s sons are hhinnn gotnts beyond the 
fifth degree and are therefoiv im heirs under the 
Mitakshara. 

Judgment and Reasons for Decision. 

The right of collaterals to succeed is based on 
the text of iVtenu, “77//- propvrhj of a opar sapfffda 
shall bp that of a npnr mpindn." Vijnaneswar, 
the author of the .Mitakshara, has construed sapnida 
relationship to arise from community of blood. 
The plaintiffs, it was urged, are unquestionably 
related to Lavmanrao by tie of blood and an; 
therefore his sajnndas and hence entitled h; 
succeed. Fiut the Jfindu law contains its own 
principles of exposition, and questions arising 
under it cannot be deteriniued on abstract reason¬ 
ing, but must depend for their decision on thc' 
rules and doctrines enunciated by its own law¬ 
givers and recognised expounders. 

The Mitakshara consists of two Books, the 
Aeharadhyaya and the Vyavnkamdhyaya. Both 
Books are so inter-related that the rules of one 
can scarcely by construed without reference to 
the other. In the Achara Kanda, Vijnaneswar lays 
down the limitati(m of sapinda relationship, viz., 
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The three 
ejasses can 
not be 
added to. 


that it ceases after the sei>e)ith ancestor on the 
i'atiior’s side and the fifth ancestor on the mother’s 
side. There is no doubt that this limitation is not 
conrined to prohibition in respect of marriage, 
impurity and exequial rites only, but also applies 
to inlno'itance. The limitation applies to the 
sacce.^sioi) of mmanagoira sapiiidas. 'Fhere is no 
reasot^t \riiy it should not do so in the case ()f 
(KtndhHs who are also sapindas but hkivna-gofra. 
Tiiis i; also tin* accepted view of the law. 

In Ihnaid Ikihadur v. Udoi (Vmtid, b Cal. 119, 
<e.e the tests employed for determining whetlier 
a s(i])i.tid(t is capabh' of inlieriting, was the 
rnutnahty of the sapinda relationship, tl’iiis doctrine 
Of rniduality is a]s«) clearly reccjgnished in Bab}i Lai 
V. SUnd-K Ham. 22 Cal. 239. It is based on the 
iiiie onunciated by ^leiiu and tiiere is jio gioimd 
ior saying that it represents the Dayabhaga view, 
in the present ease, this element of mutuality is 
wanting. 

V^ijnaneswar divides hatuthns into three classes, 
\ iz, «ity?/n.-bandhas, ;;/'^r/-batulhus and ///^/ZW-bandhus. 
The plaintitts do not come witliin any of these 
three categories. But it is contended on the 
autiiority of Giriditarilal v. Bengal Gort., 12 M. I. 
A. ‘MB, that as the enumeration of handhus in 
the Miiakshara is not exhaustive, but merely 
illustrative, the plaintiffs are entitled to succeed. 
But that case only decided that the maternal uncle, 
though not expressly mentioned in the Mitakshara, 
is capable of inheriting as an «f/?m-bandhu. It is 
no authority for the proposition that a new elas.s 
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of bandhus may be created in addition to tlu» three 
classes specified by VijnanesM''ar. 

It was ur^ed that it is hardly likely that 
Vijnaneswar would ;?ive a rischt of inlieritance t(' 
a. qurit before a blood-relation l^o^vev'G^ remote. 
But this argument ignores the intimate and mysti¬ 
cal relationship that ox-ists between a pupil and 
his preceptor in the Hindu system. It is not 
sti’ange that this tie should be regt^irdod closer than 
remote relationship by blood. 

Their Lordships came to the conclusion tliat 
as the plaintiffs were bhitDia cjofra sapiiidas <)f 
Laxmanrao beyond the {'ifth degrcvy and as tlioie 
was no mnhiality of sapinda relationship, they 
were not entitled to inherit. 

Points decidec). * (1) The limitation oi sfapimln re¬ 
lationship laid down in the Mitakshara (Acliara Kanda) viz., 
that it ceascvs after the ac.venth aneosloi’ on the tathor’s 
side and the fifth on the mothi'r's side, is j^eneraJ anrl 
applies not only to fiiarriafrt' hut also to inlioritaiic'e. 

- * (2) Ill order to entitle a man to sue-eeod to tin* 
inheiitanee of another, ho ninst he so ndatod to the 
latter that they are sapindns of each other. 

(;>) The word havdhu has in the system of the Mitak- 
sliara a distinctive and technical moaniriGr: it sitrnifios? a 
bhinna-Qotra sapinda. 

(^) The Hindu law i-ontains its rnvn pi-imlples of 
exposition, and questions arising under it. e.iinriot hi' detei - 
mined. on abstract i-easoning or analogit\s borrowed h-oui 
itther systems of laxv. 

(5) There is no warrant for the proiiosition tJiat tlie 
three classes into which Vijnaneswar divides tlie bandfms 
viz., tlio atma-bandhus, the pitri-bandhus and the rnatri- 
ba^idhus can be added to. 
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Note. The tloolnne of mutviality would exclude 
soiiKj co,_rnates oven thou 4 ?h they are within five d<^greos. 
'riius a man (iiinnot claiTU inheritance as a haudhu imless 
the deceased was in the line of the mateinal gmndfather 
of either the claimant, oi‘ of his fathei* or of his 
mother. This excludes tiie (1) dauahtcr’s dauijrliter’s son's 
son and (2^ daus'htcr’s son’s son’s so;* of tlie dec*oased 
and of his an(‘estors. 

Till' ri"ht of succession amonf< the thi-eo classes of 
haudJnt^ is gov'-eined by the propimjtulu of the r7a.s-.v; 
first come the afma-handJiU'<^ then the pih'i-handhus^ and 
lastly the 'inatri-handhus. Tliis class propinquity is not 
dependent on iitdimdiial propimpiify oi- on tlie efficacy 
of offerinjrs to the deceased: the mother’s sish^r’s firand- 
son, wlio is an aima-handhu, is to bo prof* ired to the 
inotlior’s pabu-nal aunt’s son, wlio is a mfnri-hiuidh'a; 
Aditnorni/an v. Mahaftir, 4S T. A. HtJ. 

As between handhas of the same class, the spiritual 
]»enefit they ^‘onfei- upon the pi‘oj:)osit,us is, as stated in 
th(‘ Vijamitri>daya, a jiround of profci’i'iice. Tl)c division 
Oi each class of hamlhas into two sub-classes, ex parte 

paterna and r.r parte materna and the 7?ivinfr of pi efeT-enc:e 
to the foT'inei*, as done by recent wj-iters on Hindu law, 
is hardly justified, fn a competition hetween the inalm-nal 
unt'le and the paternal aunt’s f^randson, hoik of whom 
are u/«/a-bandhus, tlio maternal uncle, thounli eoc parte 
maierna. is to ’oe ru’eferred to the paternal aunt’s grand¬ 
son, tliouj^h h*' is e.r jKirte paierna; VedacJteJn v. Subi'aman- 
paT 1- A. 349. 
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JOTINDKA MOHAN TAOOKE 

V 

<UNENDRA MOHAN TAGORE 
L. w. Sup. VN)]. 1. A. 47 ; 9 B. L. R, 377 P. 0. 

1'he judc^nient of tl\o Priw Ooiitioil wms deli- 

v(3reKl by Mr. Justi(.:k Willks. 

Estate tail is not authorised tnj IHuda laa-— 

Where the testator left his property hi A for life 
with remainders to the anhorn sons of A, Ins son's 
son's cite., in tail mate, the life estate to ui is good, ' 
the rest are void—A person to take nndcr a Hindu 
will must be sneh ns can take a gift inter riros 
and therefore mast either in fnet or in eontempta- 
tion of tan' he in existenec. at the death of the 
testator- Trusts are valid in India. 

Facts of the Case. Prasaiinu Kumar Tagoje, 
a Hindu iuhabitant of Calcutta governed by the 
Dayabliaga School, died in 181)0, leaving valuable 
uroperties, partly ancestral and pai’tly self acquired, 
all of which he disposed of by his will. He had 
all only son Ganendra Mohan, who had enibi-aced 
Christianity in his life-time and to wlioni he liad 
given property yielding an annual inconu' of Rs. 

7000 at the time of his marriage. Tlie defendants 
Jotindra Mohan and ''Soureudra Mohan were the 
testator’s neiihews. 

The will was in the English language. It began The will 
by reciting, “I have already made such provision 
for my son Ganendra Mohan as I consider sufficient, 
and he will take nothing whatever under this my 
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will.” Is then vested the whole of the testator’s 
estate in four trustees, with provisions for their 
number beino; constantly maintained. After provi¬ 
din'? for numerous Icj^acies to be paid out of the 
income, the will directed the course in whicli the 
corims of the property should devolve, in the follo- 
winjj' terms 

1. To tlie defendant Jotiiidra for life; and 
after the determination of that estate, 

2. To the eldest son of Jotindra, born during 
the testator’s life-time, foi* life; and after the 

' determination of that estate, 

3. In strict settlement upon the first and other 
sons of such eldest son in tail male, 

4. Similar limitations foi* life and in tail male 
upon the other sons of Jotindra born in the tes¬ 
tator’s life-time, and their sons successively, 

5. In tail male upon tlie sons of Jotindra bom 
after the testator’s death, 

(). “After tlie failurp or deiermhmimn of the 
estates hereinbefore limited,” to tlie defendant 
Sourondra for life, 

7. Like limitations for the sons, &c., of Souren- 

dra in tail male, as for the sons Jotindra. 

» 

The will expressly adopted primogeniture in 
the male line through males, preferring tlie oldest 
son and excluded women and their descendants. 
The testator wanted to tie up the proiierty by 
restraining alienation ; and desired to create wdiat 
is known in England as an estate-tail. 

Jotindramohaii had no son bom during the life 
time of the testator. Ganendramoban tlie son, sued 
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to set aside the will except as regards the payment various 
of debts, legacies &c. Fie urged (/«) that the testa- 
tor had no absolute power of disposition of ances¬ 
tral property; (h) that the trusts as to the residue 
after payment of debts clc., are void, or at least 
void, save so far as they give Jotindra a life-interest, 
and that he, Ganendra as heir, is entitled after the 
former’s death ; (r) tliat ho is entitled to mainten¬ 
ance ; {(i) that he is entitled to accounts, &c. The 
lower Court dismissed the. suit. On appeal, the 
suit was partly decreed. IBotli jiarties appealed to 
the Privy Council. 

Point for decision. Whether the will is. valid 
and wdiat are the rights of the parites upon a pi’o- 
per construction of the will. 

Decision. All estates of inheritance created 
by gift or w ill, so far as they are inconsistent with 
the general law^ of inheritance are void, and as by 
Hindu law estates tail cannot be created, that part 
of the will is void. Jotindra’s life-interest is good 
and after its determination, the property would go 
to the plaintiff or his heirs. A person capable of 
taking under a will must be in existence at the 
death of the testator. So the gifts over to Jotin- 
dra’s sons &c., fail. 

Judgment and Reasons for Decision. 

The questions in this case must be dealt with English law 
and decided according to Hindu law and not by ^ble*to^*' 
English law. English law adopts primogeniture. Hindu wills. 
It is not known in Hindu law, which selects that 
person to be the heir who confers the greatest amount 

3 
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of spiritual benefit. Still there are some general 
principles of the English law of transfer which 
must prevail wherever law exists. 

For instance, (i) the power of parting with 
property must take effect, cither by inheritance 
or transfer, eacii according to ia.r Inheritance 
does not depend on the will of the owner, but 
transfer does. The law of inheritance is laid down 
by the State, and a private individual cannot by 
gift or wnll make property inheritable otherwise 
than the laAv directs, for then it would be legisla- 
' ting. 

(ii) Instruments of transfers by gifts are to be 
construed benignantly, and the real meaning is to 
be ascertained and given effect to, even if the 
language is faulty. Accordingly if an estate were 
given to a man simply without express words of 
inheritance, it would in the absence of a conflicting 
context, carry by Hindu law an estate of inheritance. 

(iii) If a man makes a gift of an estate inherit¬ 
able according to law, ho cannot restrain the 
power of alienation by suporadded words. Again, 
if a person makes a gift to a man and his heirs, 
selected from a line other than that specified by 

tv 

law, as for instance, if an estate were granted to 
a man and his eldest nenhew, and tho eldest 
nephew of sucli nephew &c., to the exclusion of 
all legal heirs, such a gift cannot take place, 
except in so far as the gift is consistent with the 
law. 

Therefore, the estates of inheritance created by 
the will, which are in England called estates taily 
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are void, as such estates cannot be created under 
the Hindu law, to the exclusion of legal heirs. 

The next point to be considered is whether the Can the 

persons take 

persons described as heirs-in-tail, can take by gift as donees ? 
as donees for life. As to gifts during life, the 
law is that the donee must be in existence and 
capable of taking at the time when the gift is 
made. This includes children in embryo who 
afterwards come into separate existence. An ex¬ 
ception exists in the case of adopted sons, the Exception 
reason being tJiat in contemplation of law such Adopted 
son is begotten by the father who adopts. 

The power to make wills has been completely 
established in India. The law of ivills among 
Hindus is analogous to the law of gifts; and even 
if wills are not universally to be regarded in all 
respects as gifts to take effect upon death, they are 
generally to be so regarded, as to the property 
which they can transfer, and the persons to whom 
it can be tj-ansferred. A person capable of taking 
‘under a will must bo such a person as could take 
a gift inter vivos, and therefore must either in fact 
or in contemplation of law, be in existence at the 

testator’s death. As Jotindra had no sons born in 

• 

the life-time of the testatoj’, the devise to his sons 
&c., is void. • 

The first objection of the plaintiff is that a 
father has no absolute power of disposition of 
ancestral property by exclusion of the son. But 
it has long been recognised in Bengal that the 
legal power of transfer is the same as to all pro- («) ^isposal 
perty ancestral or acquired. The impropriety of property. 
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the alienation does not affect the legal character 
of the act (fachim valet). 

The second objection of the plaintiff is that the 
creation of an estate in trustees is opposed to 
Hindu law and that as the touiidation of the will 
fails, the whole superstructure fails This too is 
untenable. Tnists of various kinds have been 
recognised and acted on in India in many cases. 
Implied trusts were recognised and established in 
the case of Cropeckrisio v Oa)ignprosad (6 M. 1. A. 
53). But under the guise of an unnecessary trust 
of inheritance, the testator cannot indirectly create 
beneficiary estates of a character unautliorised by 
law. The gift to trustees, therefore, does not cure 
the invalidity of tlio devises to the unborn A 
man cannot be allowed to do by indirect nieaiis 
what he may not do directly. 

The third objection of the plaintiff reders to 
tlielifc interest of Jotindra, which has been challen¬ 
ged on two grounds: { i) That the Hindu law re¬ 
cognises only one entire estate—an estate of 
inheritance, and no other. It is tantamount to 
saying that under the Hindu law, no one can give 
another the enjoyment and use of property for a 
given time or for life—a proposition which is extra¬ 
ordinary. Life estates may no doubt be given by 
will, (ii) That no time was fixed for the commence¬ 
ment of the life estate. This ground also is 
untenable; for this life estate was to begin at once. 

The fourth objection of the plaintiff refers to 
Ms maintenance. It is not necessary in this case 
to enter into the question whether a father having 
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ancestral estate, can supersede the claim of his 
son’s maintenance. The plaintiff admits a marriage 
gift of property yielding Rs. 7000 a year, and this 
is pHrua facie an adequate maintenance. The 
amount of maintenance is to bo determined by 
various considerations. The amount of property 
is doubtless an element but other circumstances, 
e. g., the position or conduct of the claimant have 
also to be considered. 

It has been argued on behalf of Jotindra that 
the will shows an intention to give him an estatq 
of inheritance of mme sort, and this ought to be 
bestowed on him ; so that his son to be begotten 
or adopted may succeed him, for, it was the 
testator’s intention that the estate should go to his 
family so long as it produced males. 

This construction cannot for a moment be 
accej)ted, for, it would create a new will altogether 
and defeat the intentions of the testator in every 
respect. For (i) it would give Jotindra an abso¬ 
lute interest, wdiereas the will gives him a life 
interest, (ii) it would enable all the sons of Jotindra 
to succeed equally, whereas the will says that 
the eldest shall be preferred (iii) it would .givo 
succeswsion to w'omen, whom the will excludes. 
The testator left his property to Jotindra for life 
in clear and unmistakable terms, with remain¬ 
ders, showing tliat he should have no more than 
a life interest. 

It has been contended on behalf of Sourendra 
that as after Jotindra’s death, there is none to 
take under the fii\st series of limitations, all of 
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them being void in law, Sourendra &c., may be 
allowed to have life interests. But this contention 
proceeds upon a false assumption. 

The will says that they are to take after the 
* failure or determination' of the previous estates. 
This means actual determination or exhaustion 
of the previous estates. Tbe words cannot certain¬ 
ly mean failure by being void in law ; for, the 
testator surely never contemplated that his will 
might be void in law. The true mode of constru¬ 
ing a will is to consider it as expressing in all 
its parts, whether consistent with law or not, the 
intention of the testator. 

It was urged that any declaration of the rights 
of the parties after Jotindra’s life interest ought 
not to be made. It is true that Courts in England 
generally do not declare future rights. But here 
all the parties interested are in Court, and it is 
impossible to decide the case without considering 
the whole scope of the will. 

Jotindra therefore has only a life interest and 
all estates attempted to .be created after him fail. 
After his death the estate will go to the plaintiff 
as heir-at-law, in spite of the will. The heir-at law^ 
cannot be disinherited by mere words expressing 
that he is not to take any benefit under the will. 
He will therefore take by his right of inheritance, 
whatever is not validly disposed of by the will, 
subject to the trusts as to debts, legacies, annuities 
&c. He is also entitled to an account. 

Points decided. (1) Complicated rules of English law 
are wholly inapplicable to Hindu will^. 
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(2) In oonstruinff transfers by cnfts amonff Hindus, 
a benifimant construction is to be used, and the donor’s 
intentions carried out, to the extent and in the form which 
the law allows. 

(3) If an estate were given to A simply without 
express words of inheritance, it would, in the absence 
of a conflicting context, carry by Hindu law, an estate 
of inheritance. 

* (4) A private individual cannot alter the law of 
succession by gift or will, by making property inheritable 
otherwise than the law directs. 

(5) The power of disposition by testament has been 
completely established in India, and the law as to will§ 
follows the law of gifts. 

* (6) In order to make a gift imder a will good by 
Hindu law, the donee except in the case of an adopted 
son, or a child en ventre sa mere must be a person in 
existence, capable of taking at the time when the gift 
takes effect In other words, the donee must be such a 
person as could take a gift inter vivon. 

(7) A party is not bound by an admission on a point 
of law, nor precluded from asserting the contmry, in 
order to obtain the relief to which, upon a true construc¬ 
tion of the law ho may appear to be entitled. 

(8) Trusts are not unknown to Hindu law; they can 
be created for such imrposcs as the law recognizes. 
Trusts of various kinds liave been recognised and acted 
on in India in many cases. 

(9) It has long been recognised tliat in Bengal, the 
power of the father to transfer propeiiy is the same as 
to all property, whether ancestral or self-acquired; ho 
may entirely disinherit his son. 

* (10) Life estates are known in Hindu law^. 

* (11) An estate in tail male, as it exists in‘England, 
is not authorised by Hindu law. Hence, where a Hindu 
testator left his property to A, with remainder to the 
unbom sons of A, his son’s son Ac., in tail male, the first 
life estate is good, the rest are void in law. 
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(12) 0011148 cannot construe a will in such a manner 
that the construction would defeat the intentions of tlie 
testator, and would in fact create a new will. 

(13) Where a testator directs his property to go in a 
certain way on the “failure or determination^’ of estates 
created by him, the words do not meiin failure in law, 
i. f., when it is void in law. They mean av^^ual failure 
or determination i. e., by the exhaustion of the previous 
estates. In other words, all conditions imposed by the 
testator, must be fullilled in the, way desired by him. 

(14) An estate of inherihineo ennnot be given, when, 
fiom the language it dc^os not appear that such was the 
inhmtion of the testator. The intention must be expres- 
sed, however imperfect or obscure the language may be. 

(15) The true mode of construing a will is to 
consider it as expressing in all its pdrts, whether con¬ 
sistent with law or not, the, intention of the testator. 

(16) The amtnint of mainh^naiKiO to be allowed dep- 
(uids on vai-ious considerations, e. g., the amount of the 
property, the position or conduct of the claimant, &c*, 

(17) Disinherison of the heir-at-law by express woi-ds. 
is no bar to liis hiking by right of inheritance, when the 
interest is not validly disposed of. 

(18) Ail the existing parties interested in a will being 
before the Court, a declaration tan be made as 1o the 
future rights of all parties. 

Note. This case is the leading authority on the law 
of wills among Hindus and it is the foundation of most 
of the iuiporhint tiecisions on the subject. Among the 
numerous fiuostions decided, the«imost important is that 
under tlio Hindu law, a person to take under the gift 
must be in existence when the gift is to take effect. 
Tills was deduced from the passage, ''rciuiquishmcnt in 
favour of the donee wfio is a sentient hi ing^^* in the Daya- 
bhaga. Chapter 1, Section 21. 

It has been pointed out that this passage in the 
Dayabhaga was taken by the Privy Council apart from 
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its context, and that the inteiTU’etation put upon it was 
never contemplated by Jimutavahana and is not a tine 
exposition of the Hindu law. But the authority of the 
Privy Comicil is canonical, and the rule was followed in 
numerous rases, without question, as a fundamental rule 
of Hindu law. « 

Ten years after tlie Tagore case, the question arose 
whether this rule had been modified by legislation- 
Sections 99, BX) and 101 of the Hindu Wills Act, 1870, 
clearly contemplate the validity of be<inests to unborn 
persons under certain circumstances- But Gaiitii C. J. & 
White J-, reversing the decision of AVilsojv J-, explained 
away the words of the statute mid lield that the disability 
of the Hindus in this respect remained as before; Alan-* 
gamanjari v. Honamonif 8 Cal- (>37. 

The rule fame to bo so firmly established that though 
it is professedly based on the Dayabliaga, the Privy 
Coimtal did not hesitate to apply it to a case under the 
Mitakshara; Bai Motivahu v. Bai ^famn})a^, 21 Bom- 
709 P - C- 

Then tlic rule was extended by analogy to bequests 
for the estiiblisbmont and srha of the image of a Hindu 
deity- This extension to religious mid chaiitablc bequests 
•has now been lield unjustified, in the Full B(*neh ease of 
Bhitpati V. B/imlal (post). 

In 1916, the legiwslature intervened- The Hindu Dis¬ 
position of Property Act XV of 1916 authorises gifts to 
unborn persons, subject to tlie limitations contained in 
sections 100 and iOl of tlie Indian Succession Act irf the 
case of wills, and section 13, 14 and 20 of the Transfer 
of Property Act in the ^ase of gifts inter vivos. As the 
Act lias no retrospective operation, wills and transfers 
made before the Act, wliich came into opeiation on the 
28th September, 1916, are still governed by the rule esta¬ 
blished in the Tagore case- 

In Soorjeemoney v. Denobnndiioo, 6 M- 1- A- 535, A, 
bequeathed his property to his five sons equally, with a 
direction that if any of his sons dies without sons oj* son’s 
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sons, his share should go to the son then living or their sons, 
B, one of the sons died without leaving any son or grand¬ 
son. His widow sued for his share, but the direction in 
the will was held to be valid, and she was excluded- 
This case dilfers from the Tagore case, which pointed to 
an indefinite failure of male issue; m Sooryeemonep^s 
ease the gift over to the other sons w’as to take place in 
the event of failure of male issue of any of the sons 
at the time of the death of that son. Moreover the gift 
over to other sons were to persons who were in existe/nce 
at the death of the testator. 

In Purnasashi v. Kalidhan, 38 Cal. 693, an attempt 
,was made by a will for tlie permanent devolution of 
properties in the direct male line’, and only in the case 
of the indefinite failure of male issue, were the properties 
to go to female heirs. Held, that the wUl was invalid as 
it was an attempt to alter the law of succession. 

As to whether a gift to a class is void, because some 
of the persons cannot take, as they were not bom at 
the testator’s death, it lias been decided that the gift 
does not wholly fail. Those that are in existence and 
capable of taking may take under it; Bhagabali v. 
Kalicharan, 38 T. A. 54. 

BHUPATT NATO v. RAM LAL 
37 Cal. 128 : 14 C. W. N. 18 F. B. 

A will appointing trustees arid directing them 
to spend the surplus income in tlw establishment 
and seba of a Kali, is manifestly a disposition for 
religious purposes, and is favoured both try E'nglish 
and Hindu law—The rule of Hindu law which 
invalidates gifts to any person other than to a sen¬ 
tient being does not apply to such bequests. 

Facts of the Case. One Uinesh Chandra Lahiii 
died in 1890, leaving behind him his widow Brojo- 
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kumari and mother Anandamoyi, both of whom 
died before the suit. Umesh left a will whereby 
he had authorised his widow to adopt three sons 
in succession, but she did not exercise this authori¬ 
ty and died in 1894. 

The will, amongst other matters, directed that, if 
at the death of the widow, no son or adopted son 
existed, the executors were to establish an image of 
the goddess Kali and the surplus income left after 
payment of the annuities &c., were to be spent in the 
worship of the image of Kali to be established and 
named after his mother. But that if for any reason the 
image of Kali is not established and the income is not 
used for her sheha^ then his gurudeb and his sons, 
grandsons, etc., shall get his Rangpur properties, in 
absolute right. The executoi’s established in 1894 
an image of the goddess and were applying the 
surplus income in her seba. 

The present suit was commenced by the sons of 
, the guru for a construction of the will, for a declara¬ 
tion that the trust for the establishment and con¬ 
secration of the image of the goddess Kali and her 
worship was void, inasmuch as the deity was not 
established and consecrated in the life-time of* the 
donor. 

The lower Court Md the bequest to be valid 
and dismissed the suit. On appeal to the High 
Court, Mittra and Bell J. J. referred the question 
to a Pull Bench, as the earlier decisions were con¬ 
flicting on this important point of law. They were 
of opinion that such a bequest was valid under the 
Hindu law- 


wife author¬ 
ity to adopt, 
but she does 
not adopt 
and dies. 


Will direct¬ 
ed the 
executors 
to establish 
an image of 
Kali and 
spend the 
surplus in¬ 
come of the 
estate in her 
seba, other¬ 
wise the 
properties 
were to go 
to his 
gurudd). 

Image 

established. 


Bhupati 
sues for a 
declaration 
that the 
tmst for the 
estabhsli- 
ment of the 
Kali is void. 


The lower 
Court 

declares the 

bequest 

valid. 



44 


LEADING CASES IN HINDU LAW 


Does the 
rule in 
Tagore case 
apply to 
the bequest? 


It is not a 
direct gift 
to a non¬ 
existent 
image. 


as it was in 
Upendra- 
iars cavSP. 


Point for decision. Does the principle of 
Hindu law which invalidates a gift other than to a 
sentient being capable of accepting it, apply to a 
bequest to trustees for the establishment of an 
imago and the worship of a Hindu deity, after the 
testator’s death, and make such a bequest ^ oid ? 

Decision, ft was held by the Full Bench that 
the bequest was valid, and that the rule that the 
donee mu.st be a sentient being does not apply to it. 

Judgment and Reasons for Decision. 

Jenkins, C. J.—The provision in the will does 
not purport to be a simple gift of property to an 
imago to be consecrated, as the appellant urges ; 
but the testator directed all liis property to be 
placed in the hands of the trustees, who were ask¬ 
ed to spend the surplus income which might be 
left, in the seba of the Kali after establishing an 
image in tlie name of his mother. This, manifestly 
was a disposition for religious purposes and such 
dispositions arc favoured by Hindu law. 

It tfcas been urged that the decision in Upmdra 
Lai V. Hem Chandra^ 25 Cal. 405, is against the 
validity of such dispositions. There, power was 
given by a testator to his wife to establish an idol 
and by making a will in fa^ur of it, to manage 
the properties, construct a temple and perform the 
seba. It was held that such a gift was void, as there 
was no idol in existence. But in the present case, 
there was no express gift, but the testator only 
vests properties in tnistees and directs them to 
spend the surplus income in the establishment and 
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seha of Kali. Tliis case is, therefore, distinpfuishable 
from U'pendralaVs case. 

That case, as well as the otlier cases mentioned 
ill the Order of Reference purport to rest on Tagore 
v. Tagore and Bai Mativahu v. Bni Mamahai. In 
these cases it was liold that a person, capable of 
taking under a will, must bo such a person as can 
take a gift later viros\ and therefore, must either 
in fact or in contomptation of law be in existence 
at the death of the testator. The rule in Tagore 
case rests on the phrase of the Dayabhaga “relin¬ 
quishment in favour of the donee who is a sentieift 
person.” From this the appellant argues that the 
manifestation of tlie deity in the form of an image 
must be in existence at the death of tlie testator. 

The question is, does this rule apply to the 
present case. It has been urged tliat by a fiction of 
law an idol is a juridical person capable of owning 
property. But it is only in an ideal sense that 
property can be said to belong to an idol. The fiction 
must be kept within its proper limits. Whatever that 
may be, the above rule does not forbid the gift of 
property to trustees for a religious purpose, though 
that purpose cannot in strictness be called a 
sentient person. Such bequests being for religious 
purposes are highly favoured in Hindu law. 

Mookerjee J.—(after an elaborate review of all 
the texts and authorities)—According to strict 
Hindu juridical notions, there can be no gift 
in favour of God; for, there can be no acceptance. 
The term gift’ or ‘donation* has properly no 
application at all in the case of dedication to deity. 
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The rule as to accepatancc applies to secular gifts 
only. What then is the position when property is^ 
dedicated to God? The owner is divested of his 
rights, but as the deity cannot accept, in whom 
does it vest? The king is ihe custodian of such 
property. The State undertakes the supervision of 
all such endowments. This view represents the 
true nile of Hindu law, and the English law on 
the subject is the same. In England it has been 
held that gifts ‘for the wor.ship of God ’ or ‘to be 
employed in the service of my Lord and Master’ 
hre good. The Supreme Court of the United States 
has also affirmed the same doctrine. To sum up: 

1. The view that no valid dedication can be 
made by a will to a deity, the image of which is 
not in existence at the time of death of the testator 
is based upon a double fiction, namely, first that 
a Hindu deity is for all purposes a juridical person 
and secondly, that a dedication to tho deity has 
the same characteristics ami is subject to the 
same restrictions as a gift to a human being. The 
first of these propositions is too broadly stated and 
the second is inconsistent with tlie first principles 
of Hindu jurisprudence. 

2*.' The Hindu law recognises dedications for 
tho establishment of the image of a deity, and for 
the maintence and worship thereof. The property 
so dedicated to a pious purpose is placed extra 
commercimn and is entitled to special protection 
at the hands of the sovereign, whose duty it is to 
intervene to prevent fraud and waste in dealing 
with religious endowments. It is immaterial that 
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the image of the deity has not been established 
before the death of the testator or is periodically 
set up and destroyed in the course of the year. 

Chatterjee J.—A particular image may be 
insentient until consecrated, but the deity is not. 
If the image is broken or lost, another may be 
substituted in its place, and when so subsituted 
it is not a new personality but the same 
deity, and properties previously vested in the 
the lost or mutilated Thakur become vested in the 
4ubstituted Thakur. A Hindu does not worship the 
“ idol” or the material body made of clay or gold 
or other substance, as a mere glance at the 
mantras and prayers will show. They worship the 
eternal spirit of the deity or certain attributes of 
tiiG same, in a suggestive form, which is used for 
the convenience of contemplation, as a mere symbol 
or emblem. It is the relinquishment of property 
in the name of tlio deity that completes the gift 
and such reliiiquishments are valid according to 
Hindu law. 

Points decided. (1) A gift of property for charitable 
01 ’ religious purposes is favoured by Hindu law. 

(2) By a fiction of law. an idol has been dcscrilA)d as 
a juridical person, but it cannot bo assumed that a Hindu 
deity is a juridical persop, for all purposes, and stands on 
precisely the same footing, capable of the same rights, 
and subject to the same liabilities as an ordinary sentient 
being. 

(3) The view that no valid dedication of property can 
bo made by a will to a deity the image of which is not 
in existence at the death of the testator, is based 
upon a double fiction—(1) that a Hindu deity is a juridical 
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person for all purposes ; (2) that a dedication to the 
deity has the same characteristicjs and is subject to the 
same restrictions as a ffift to a human being, The former 
is too broadly stated, and the latter is inconsistent with 
tJie first principles of Hindu jurisprudence. 

(4) Pj'opertj'' dedicated for the establishment and se})a 
■of the image of a diety is entitled to specut! protection 
at the hands of the sovereign. Such a disposition is not 
invalid merely because the imago was not established 
during the lifetime of the tostatoi- or is periodically sot 
up and desti'oyed. 

(5) The rule oi Hindu law as to gifts expressed liy 
the phrase “relinquishment in favour of the donee who 

« 

is a sentient person’’ does not apply to a bequest to 
trustees for tlie establishment and wmrship of an image 
of a diety. after the testator’s death, nor docs it make 
such a gift void. 

(0) The cases in 25 Cal. 405; 29 Cal. 2G0 ; 30 Cal. 
521, in so far as they lay down a contrary proposition 
have been wrongly dochied. 

note. The cases in 25 (;3al. 405; 29 Cal. 260 ; 30 Cal. 
521, proceedcHl on the erroneous assumiitioii that tlio rule 
in the Tagoro. and tlni. Mntibahu's easels is applicable to 
dedication of property for the establishment of images of • 
'deities and for tlieir worship. 


BHUOWANDEN v. MYNA BAEE 

* 11 M. I. A. 487 : 9 W. R. R C. 23. 

The judgment of the Pri,vy Council was deli¬ 
vered by Sir Jamks Colvilk. 

Under the law of the Benares School^ no part 
of her husband's estate^ whether moveable or 
immoveable to which a Hindu woman succeeds by 
inheritance forms part of Jun' stridhan or particular 
property. 
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Facts of the Case. Rae Deenauath, a Hindu 
banker governed by the Benares School, died 
leaving two widows, Doola Baee and Myna Baee 
who were his co-heiresses. His property was 
divided and each widow took possession of a half 
share. Doola Baee then died, leaving a will, by 
which she disposed of her share of tlie property 
inherited from her husband, in favour of her brothei' 
and her fatliei' Bhugwandeen Dooboy. Myna Baee 
brought this suit against them foj' obtaining ])osses- 
sjon of Doola Baee's share. 

The Suddar Ameen held that by reason of the, 
partition, Doola Baee was fully competent to 
leave the pi’operty to whomsoever she [)loascd. 
On appeal, the Suddei* Court of Agra at first 
affirmed the judgment of tlie Sudder Ameen, trea¬ 
ting the power to dispose of the moveable property 
as certain and of immoveable property as more 
open to question. But on a review of judgment, 
it Avas liold by a Full Bench that Doola Baee was 
incompetent to alienate either the moveable or the 
immoveable property and the suit Avas decreed. 
Bhugwandeen appealed to the Privy Council. 

Point for decision. Whether, according to the 
Benares School, a Hindu widoAv is competent 
to dispose of by will or deed of gift, either moveable 
or immoveable property inherited from Iier husband. 

Decision, It was held by the Privy Coigioil 
that she has no Such power. 

Judgment and Reasons for Decision. 

It is settled that under the law of Benares, 
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a Hindu widow has not the power to dispose of 
immoveable property inherited from her husband. 
As an authority for this, the Privy Council case 
of Miisammat Thahtr T)eyhp£ v. Bai Bahik Bam, 
11 M. I. A. 139 may be referred to. The only 
question open to doubt is whether li;e widow has 
any power of disposition over moveable property. 
In favour of this supposed distinction, there 
appears at first sight to be a considerable body 
of positive authority. But they all depend upon 
special treatises of the Bengal, Mithila, Madra^s 
and Bombay Schools. None of them necessarily 
governs a case under the law of Benares. 

The startling differences of opinion amongst 
the Pundits who were consulted in this case, show 
that the question is not clearly settled in Benares. 
Jn the enumeration of women’s peculiar property, 
the text of the Mitakshara (Chapter II, Section 11) 
includes “property which she may have acquired 
by inheritance.” The words make no distinction 
between moveable and immoveable property ; and’ 
as it is settled that immoveable property inherited 
from the hatband is not her peculiar property, the 
legitimate inference is that the moveable property 
so inherited is also not her peeidiam or stridhan. 

The reasons for the restrictions which the Hindu 
law imposes op t*'e widow’s dominion over her 
inheritance from her husband, whether founded on 
her natural dependence on others, her duty to 
lead an ascetic life, or on the impolicy of allowing 
the wealth of one family to pass to another, are a.s 
applicable to moveable property as they are to 
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land. In fact, the more ancient texts imposing the 
restriction are general and make no distinction 
between the two kinds of property. 

Thus the text of Katyayana, “The childless 
widow preserving inviolate the bed of her lord, 
and strictly obedient to her spiritual parents, 
may frugally enjoy the estate or property until 
she dies ; after her the legal heirs shall take it,” 
means fh\sf that the widow’s power of disposition 
4 ver both moveable and immoveable properties 
k limited to certain purposes ; and acco^idly, that 
on her death both })ass to the next heir of her 
husband. 

The next point to be considered is whether 
tlie so-called partition between the widows gave 
Doola Baee any power of disposition over her 
share. The estate of two Hindu widows who take 
their husband’s property by inheritance, is one 
estate. They are co-parceners in the strictest sense, 
with the right of survivorship between them. Bet¬ 
ween undivided co-parceners there can be no 
alienation by one without the consent of the other. 
The so-called partition was merely an aiTangement 
for separate possession and enjoyment, leaving the 
title to each share unaffected. It could not en*large 
either widow’s estate^o as to give her a power of 
disposition not otherwise possessed by her. 

Points declfled. (1) According to the law of the 
Benares School, no part of her husband’s estate, whe¬ 
ther moveable or immoveable, to which a widow succeeds 
by inheritance, forms part of her stHdhan or peculiar 
property. 

* (2) Hindu, widows taking their husband’s property 
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V>y inheritance are co-parceners with the right of suiyivor- 
ship among them. 

(8) The Mitakshara is accepted as a high autliority by 
all the Schools, even by that of Bengal when it is not con¬ 
trolled by the Dayabliaga and other treatises pec'uliar to 
tliat School. 

(4) The particular treatises in other Schooic. which con¬ 
trol the Mitakshara, arc the Vivada Chintamoni and the 
Ratnacara in Mithila, the Smriti Chandrika and the 
Madhav^^a in Madras, and the Vyvaliara Mayukha in 
Bombay. 

Hole. This case de<!idos that in spite of the opinion 
of Yijnaneswar, the word stridJwn does not includo the 
property inherited by a widow from her husband. This 
rule has also been extended to other females inheriting" 
the property of a malr\ sec Chotay JLal v. Chun two Lal,^ 
4 Cal. 744 (daughter) and v. Ufjyu7\ 9 Cal. 725 

(mother). 

Even propei'ty inherited by a female from anothoi- 
female has been held not be stridhaii propertj^; Sheo Shaii- 
kuj' V. Deln Salmi 30 T. A. 202 and Sheo Pe^'tah v. 
Allahabad Bank, 2.5 All. 476. 

The above statement of law is applicable to the Bengal, 
Benares, Mithila Jind Madras Schools. 

In Bombay, however, the law is different. Tln^re, pro¬ 
perty inherited by a female from a female and also proi)er- 
ty inherited from a male by female heirs other than those 
tliat come into the gotra of the deceased by marriage, 
boenfne fttyddhan property. 
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HIRALAL STNHHA v. TRIPURA CHARAN 
40 Cal. 650; 17 C. W. N. 650 F. B. 

The judgment of the Full Bench was delivered 
by Sir Asutosh Mookb:r,tek. 

Under the Bengal School, the stridhan property 
of a Hindu woman who has adopted the life of a 
prostitute passes upon her death, in the abseywe of 
nearer heirs, to her brother's son as an heir. 

Facts of the Case. One Bayamoyee Dasee 

) became a prostitute after the death of her 
uisband. Thereafter she purchased with her owu 
earnings an eight annas share in a house, the 
other eight annas share having been purchased 
by her brother’s son Kara Chand Jalal. The 
purchasers Avhile in possession of the house, leased 
it to the defendant Hiralal Singha. Shortly after, 
Dayamoyee died. Some years later Hai'a Chand 
Jalal transferred the house to the plaintiff Tripura 
Charan Roy, on the allegation that by inheritance 
of his father’s sister Uayamoyee’s half share, he 
had then become full owner of the house. Plaintiff 
brouglit the present suit for rent of the house, 
which the defendant resisted on the plea that 
Dayamoyee having been a prostitute, Kara CJiand 
Jalal, though her brother’s son was not her heir 
under the Hindu la^\ This contention was over¬ 
ruled by both the Courts below and the defendant 
appealed to the High Court. 

Point for decision. Does the Stridhan proper¬ 
ty of a Hindu woman wJio has adopted the life of 
a prostitute pass upon her death to her brother’s 
son as an heir under the Bengal School? 
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Decision. It was held by the Full Bench that 
in the absence of nearer heirs such property devol¬ 
ves upon him. 

Judgment and Eeasons for Decision. 

It cannot be disputed that if a Hindu woman, 
governed by the Bengal School, is respectable, her 
Stridhmi property passes upon her death to her 
brother’s son, in the absence of nearer heirs. This 
position is clear from the Dayabhaga, Chapter IV|, 
.Section III, paragraph 37. The language used in 
this passage is comprehensive enough to include 
Stridhan property of a prostitute. As she does not 
by the mere fact of lapse into prostitution cease 
to be a Hindu or to be subject to the rules of 
Hindu law, the ordinary law of succession must 
apply, unless its application is barred by any prin¬ 
ciple of law. 

It has been contended that the rule should be 
held inapplicable in the case of succession to the 
Stridhmi property of a prostitute, because when a 
Hindu woman lapses into prostitution, she becomes 
an outcast and is civilly dead, and that in the eye 
of Ir.w, the tie of her relationship with her kindred 
is severed, so as to render it impossible for her 
undegraded kindred to claim*^her estate by inheri¬ 
tance. 

'But the texts of Hindu law do not support the 
theory that the tie is so severed. Because, if there 
are texts of Menu showing that degraded persons 
are to have their obsequies performed, and to be 
treated as civilly dead, and excommunicated from 
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society, there are texts likewise of the same sage 
and of Yanjnavalka showing that fallen women are 
to be provided with starving maintenance, and that 
the degi'aded may be restored to social communion 
after performing penance. There are texts also to 
the effect that after their natural death, their relations 
are to offer them oblations. These latter texts 
show that the tie of kinship is not completely 
severed on degradation. 

I Further, the Hindu lawgiver^ have not provided 
any set of rules regulating succession to the pro¬ 
perty of a Hindu prostitute ; if the ordinary law 
had been inapplicable, Hindu law would ceifainly 
have contained some provision about them. The 
ordinary law of succession must tlierefore apply 
•to their case. 


social lights 
are only 
suspended. 


N^t civilly 
deid. 
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succession 
to a prosti¬ 
tute m 
Hindu law. 


Points decided. (l) Under the Bengal School oI 
Hindu law, the term Stridhav has no technical meaning. 
“That alone is Stridlian which she has power to give, sell 
or use independently of her husband’s oontror’~/>a 2 /a&^f;rt. 

(2) The moi-e fact that a Hindu woman havS adopted tlie 
life of a prostitute does not sever the tie which coniie<'tvS 
lier to her kindred by blood. 

(3) A woman by the feet of lapse into prostitution, does 
not cease to be a Hindu or to be subject to the rulos of 
Hindu law. 

*(4) The Stridhan property of a Hindool widow wlio has 
adopted the life of a prostitute possess upon her dcatJi, in 
the absence of nearer heirs, toiler brother’s son as an,heir 
tmder the Bengal School of Hindu law. 

Hole. This case decides that prostitution does not 
sever the connection of a woman with her relations by 
blood. It overrules a long course of decisions of the 
Calcutta High Court enmmeneing from 1846. It expressly 
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l(3aves open th(3 question ot the claim of I'elationh by 
marriage. 

In Narain v. Trilock, 29 All. 4, the husband success¬ 
fully claimed as heir to the inheritance of the wife who 
Imd lapsed into prostitution. 

In Suhharaya v. Uamasami, 23 Marl. ITl the step-son 
of a prostitute was hold entitled to inlieiit. 

The Full Bench does not also decide the (lucbtion of 
competition betw'een dejfradod and undegraded relations. 
As to this, see Sioamncpi v. Mined, 12 Mad. 277 and 
Naraaarma v. Omigu, 13 ^lad. 133. 

The Full Bench decision has been very stiongly anjl 
♦•ninutcly criticised by Sir Gooroodas Baneriec in his 
Marriage and Stridhana. After characterising this ‘judg¬ 
ment delivered by a learned judge of imcoinmon erudition 
and acuteness’, as little more than unsound criticism and 
uncertain inference,’ tliat learned author sums u]i by say¬ 
ing : “it is needless to add that the effect of the Full 
Bench decision upon Hindu society will be lamentable, 
and one feels considerable hasitation to acoept the view 
that Hindu law could have contcmplatc'd such a result.” 

On the othcu’ hand, Mookerjeo J., states in the judg¬ 
ment : “Cases of this description would rarely find their 
way into Courts; respectable people would deem it a 
degradation to acknowledge relationship with a fallen 
woman, much less would they be ready to claim property 
which repiosented the wages of her sin.” 


DEBI PROSAD v. GOl^AP BHAOAT 
40 Cal. 721 : 17 C. W. N. 701 F. B. 

^Alienation by way of moi'tgage by a Hindn 
widotv, of a portion of her husha^id’s estate, with 
the cemsent of the next reversimier for the time 
being., only raises a rebuttable presumption of 
legal npce.^sity. 
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Pacts of the Case. This suit was brought by 
the appellant, Dobiprosad, to lecover possession of 
certain villages as heir to one 8hib Nag, after the 
death of 8hib Nag’s widow. The only question 
was whether the plaintiff’s claim was subject to a 
usufnictuary mortgage executed by the widow in 
favour of the defendant. The defendant contended 
that this mortgage was binding upon the plaintiff 
because it was consented to by one Harbans, who 
^was tho next heir of Shib Nag at the time of the 
mortgage. 

The Subordinate Judge who tried the case found 
both points in favour of the defendant and dismissed 
the suit. Plaintiff' now appealed to the High Court. 
Stephen and D. Chatteriee J. J., hold that no legal 
necessity was proved but that Harbans who was 
then the next heir did consent to the mortgage. 
The plaintiff contended that whatever might be the 
law as to an alienation of the Avhole of a widow’s 
interest in iier estate, with the consent of the 
reversioner, it does not apply to an alienation by 
way of mortgage. But as their Lordships did not 
agree with this view of the law as enunicated in 
some cases, they referred the following qi¥3stion 
to a Full Bench. 

Point for decision. “ Is the alienation by way 
of mortgage by a Hindu widow of a portion of 
the estate of her husband without any proved'legal 
necessity, but with the consent of the next 
reversioner for the time being, valid and binding 
on the actual reversioner who is not the heir of 
consenting reversioner?” 
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Alienation 
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or in case 
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enquiry and 
belief, valid. 


Privy 

Council laid 
down clear 
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Decision. The Pull Bench held that the con¬ 
sent of the next reversioner may raise a presump¬ 
tion of legal necessity, or of reasonable enquiry 
and honest belief as to the existence of legal 
necessity, and that such presumption is rebuttable. 

Judgments and Eeasons for Decision. 

Jenkins, C. J. —It is now settled beyond all 
dispute that the widow can alienate for legal 
necessity, either the whole or part of her deceased» 
husband’s estate. It is also settled that even in 

i 

the absence of legal necessity, the title of an 
alienee with respect to the whole or a part will 
prevail, if he made reasonable enquiry and acted 
in the honest belief that such necessity existed. 
But the problem how far apart from this she can 
alienate, merely with the consent of her husband’s 
kindred, is beset with difficulty. 

In Collector of Maslipatam v. Cavaly Vericata, 
8 M. I. A. 529, the Privy Council observed; “An 
alienation by her which would not otherwise be 
legitimate, may become so, if made with the con¬ 
sent of her husband’s kindred. This exception may 
be dyie to a presumption of law that where that 
consent is given the purpose for which the aliena¬ 
tion is made must be yroper. ” Again, in 
Baj Lukhee v. Qokooi Chtmder^ 13 M. I. A. 209, 
the Privy Council observed, “ The kindred in such 
cases must generally be understood to be all 
those who are likely to be interested in disputing 
the transaction. At all events there should be such 
a concuiTence of the members of the family as 
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suflices to raise a presumption that the transaction 
was a fair one, and one justified by Hindu law. ” 
Their Lordships also pointed out that the presump¬ 
tion was not conclusive. The law enunciated in 
these cases is clear. 

In Nabakish/^re v. Harhmth^ 10 Cal. 1102, a 
Full Bench of the Calcutta High Court, held that 
according to the Bengal School, a transfer by a 
widow, upon the ostensible ground of necessity, 
^ith the consent of the reversioner, for the time 
being, will conclude the actual reversioner. Thjs 
decision rests on the theory of an acceleration of 
the next reversioner’s interest, occasioned by the 
widow’s relinquishment in his favour, and can only 
apply to the mtire estate of the w'idow and not to 
a part. 

Thus, to uphold an alienation by a Hindu 
widow, it must be shown - 

(1) that there was legal necessity; or, 

(2) that the alienee, after reasonable enquiry 
acted honestly in the belief that legal necessity 
existed ; or, 

(3) that there was such consent of the next 
heirs as would raise a presumption, either of the 
existence of necessity, or of resonable enquiry and 
honest belief as to ife existence; or, 

(4) that there was such a consent of the next 
heirs to the alienation, capable of being supported 

by reference to the theory of the relinquishment 

« 

of the widow’s entire interest and the consequent 
acceleration of the interest of the consenting 
heirs. 
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Where any one of the first three positions is 
(3Htablished, the alienation may be of the whole or 
part; but where the fourth alone is proved, the aliena¬ 
tion must be of the whole of the husband’s estate. 

In this case, the alienation is only of a part 
of the properties left by the husband, and even 
with respect to that part it is not an absolute con¬ 
veyance but only a mortgage ; the fourth position 
therefore cannot apply. 

HARRiN(iTON, J.—The decision in N^abakishor)^ 
V. Harimith^ does not appear to be based on any'' 
principle of Hindu law. Tt rather proceeds upon 
the ground that there had been a long series of 
decisions affirming the proposition involved in it 
The contention of the respondent that the widow 
and the reversioner for the time being, completely 
represent the estate, and can mate any disposition 
they choose, either of the whole or part, is not 
sound, and is inconsistent with the Privy Council 
case of Beharllal v. Madholal^ 19 Cal. 236. 

MooKEitiEi-: J.—There are two principles : (1) that 
the consent of the reversioner raises a presumption 
of the propriety of the alienation, and (2) that the 
widow luay relinquish in favour of the immediate 
reversioner, thus creating in him a present indefeasi¬ 
ble interest. Tfiese two prMiples are distinct in 
their inception and development. The theory of 
relirfquishment can apply only where the whole 
estate is transferred. The quantum of consent 
necessary to raise the presumption of legal necessity 
depends upon the facts of each particular case 
and when raised is always rebuttable.^ 
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The theoiy of relinquishment is embodied in 
Chapter XI, Section I para, 59 of the Dayabhaga 
where the words used “if lier right ceases or never 
takes effect” are very comprehensive. 

But a transfer foi’ consideration by a widow to 
the then reversioner does not possess the character¬ 
istics of a real relinquishment as contemplated by 
Hindu lawgivers; it is merely the conversion of 
immoveable property into money. But this .strict 
■ficw of the law was not acceptable to the judges 
/n Nahakiskore v. Ilan'nafh, in 1884, on the ground 
of starr 'fk'cisis. It is too late now to accept this 
view, as it would upset many titles. But as ])ointed 
out by the Privy Council in Bajrangi v. Mmto- 
kartiika, 30 xVll. I. it would not be proper to 
extend the widow’s power of alienation l)eyond its 
present limits. 

Pointa aeciaea. (1) To uphold an alienation by a 
Hindu widow, it must be shown— 

{a) That there was legal necessity; or 
ib) Tliat the alienee after reasonable encpiirs acted in 
the honest belief that legal necessity existed: or 

ie) That there was such consent of the riext hen’s 
as would raise a presumption, either of the existence of 
legal necessity or of rctisonable enquiry and honest «bclief 
as to its existence: or 

id) That there was* a consent of next heirs to the 
alienation, capable of being supported by the theory of 
relinquishment of the widow’s entire interest inlfavour 
of the next heirs. . 

In the case of (a), or {b), or (o), the alienation may be 
of the whole or part. But in the case of id) it must be 
of the entire interest of the widow in the whole of the 
husband’s estate. 


Text of 
Dayabhaga. 


Stare 

Deems. 
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(2) The decision in Nahakishore v. Ilarinath, 10 Cal, 
1102 should be followed on the ground of stare decisis^ 

Note. The Full Bench decides that where the widow by 
hci' alienation with the consent of the immediate rever¬ 
sioner, extinguishes her entire entetest in all the 
properties inherited from her husband, i.e.. vrhere her 
life-estate is deMroyed as if by her death, the alienation 
is conclusive, and a reversioner challenging the transac¬ 
tion cannot succeed even if he proves that there was no 
legal necessity. In all other cases however, the (consent 
of the immediate reversioner is only a piece of evidenae 
which may be rebutted by sliowing that thet*e was in 
fact no legal necessity. 

This case has been expi essly approved by the Piivy 
Council in Rangasami v. Naehiappa^ 46 I. A. 72 (see 
Appendix). There it is said that ‘the theory of relinquish¬ 
ment is based on the offacement of the widow’, an effacement 
similar to actual or civil death ; and as there cannot be a 
widow who is partly effaced and partly not so, there must 
be (1) ‘a sun*endei’ of her luhole interest in the w'hole 
estate,’ and (2) it must be a fide surrender, not a 

device to divide the estate with the reversioner.’ 

In a later case, Ghowdhury Sureshwar v. Maheshrani^ 
47 I. A- 233, it is pointed out by the Privy Council that 
both these conditions. (1) the surrender being total 
and (2) bona fide, must be satisfied, and consequently the 
position that the wido>v and the next reversioner for the 
time ♦being, may by agreement, do whatever they please 
with the estate, for their mutual benefit, is not cnrrect. 
But a small provision by way of her maintenance or the 
retention by her of her ^tridhan property does not take 
away from the completeness of the surrender. 
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A general knowledge of the foJlowittg caae.^ is 

required by the Calcutta University syllabus. 

Bhoobunmoyee v. Ramkishore, 10 M. I. A. 279. 

One Gourkishore died, leaving a son Bhowani 
and a widow Ghundrabulee, to whom he gave an 
authority to adopt in the event of Bhowani’s 
death. Bhowani married, attained majority and 
^ed childless, leaving a widow Bhoobunmoyee. 
lOhundrabulee then adopted a son Ramkishore who 
• sued Bhoobunmoyee to recover the estate as heir 
to Gourkishore. The Privy Council in dismissing 
Ramkishore’s suit, held : 

1. A power of adoption given by a person to 
liis widow becomes incapable of execution when 
the estate has vested in their son’s widow, and 
cannot be exercised so as to divest that estate. 

2. The law must assign some limit of time to 
tlie widow’s power to adopt, after which the 
power comes to an end. 

Note. Bhoobunmoyee died after this decision. 
(Jhimdrabulee then died and Ramkishore got into posses¬ 
sion of the estate. He was sued for its recovery by a 
distant heir of Gourkishore, who could not succeed, if 
the adoption of Ramkishore were valid. The High Coui't 
of Calcutta took the view that in Bhubonmoyeds case, 
the Privy Council had not decided that his adoption was 
invalid but merely that he could not divest the estate of 
Bhubonmoyee; 5 Cal. 615. But on appeal, the Privy 
Council held that the earlier case had gone much further 
and had really decided that the mother-in-law’s Ipower 
had come to an end and was incapable of execution ; 
Padmakumori v. Court of Wards, 8 1. A. 229. 

Both these cases were again considered by the Privy 
Council in 1887 in a case from Madras. The facts were 
similar to Bhubonmoyee’s case, except tliat the widow 
not having authority from the husband had adopted with 
the assent of the kinsmen. This made no difference, and 
the Privy Council held that the widow’s right to adopt 
had come to an end; Thayamnud v. Venkedrama, 14 
I. A. 67. 
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The question again arose in 1902, in a Bombay Fuh 
Bench case, whore the son had left a son who died 
without any other heir, and the widows inheriting as his 
grandinothei’ made an adoption. CHANDHAVAifKAK J., after 
an elaborate examination of the autliorities, held that tlie 
adoption was invalid ; l^amkrishm v Shamrao, 26 Bom. 
526 F. H. 

Manikyamala v. Nandakumar, 33 ted 1306. 

In this case, the widow made a second adop¬ 
tion tlie death of the first adopted son's 

widow. It was argued that her power was not 
extinguished but merely remained in a^'cyaiice, 
so long as the estate was in the son’s widow, and 
revived when the estate reverted to her as mother , 
for, by then exorcising lier power of adoption she 
divested no estate but her own. But MooKErjKE J., 
held : 

A widow’s power of adoption absolutely comes 
to (Ui end, when once the estate has vested in tlie 
heir of her deceased son other than herself, and 
is not revived even if she afterwards succeeds to 
the estate. 

Madanmohan v. Purushotham 45 1. A. 156. 

In this case the facts are similar to Blmbon- 
inonyee's case /.c., the mother-in-law adopted in 
the life time of the daughter-in-law ; but the 
property which was an impartible estate had vested> 
in neither of them, but in a distant male member 
of the family, under the Mitakshara law. This 
made no difference, and the Privy Council accept¬ 
ing the law laid down in the Bombay Full Bench 
case, Ramh'ishna v. Shamrao {.mpra) held: 

A widow’s power to adept comes to an end, 
when her son (natural bom or adopted) succeeding 
to the estate, dies after attaining full legal 
capacity to continue the line, either by the birth 
of a natural-born son, or by the adoption to him 
of a son by his own widow. 

Note. There is no Statute or Text of Hindu Law pres¬ 
cribing any period of limitation, and an adoption by a widow 
71 years after the death of the husband, has been upheld 
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by a British Indian Court. It is, therefore, difficult to see 
why the Privy Council has been so anxious since 
Bhubonmoyee’s case to assign some limit of time. The 
power of a Hindu widow to adopt a son is merely the 
delegated power of her husband and is co-extensive with 
his power. The existence of a predeceased son’s, grand¬ 
son’s or great-grandson’s widow, with power to adopt to 
her own husband, does not extinguish a man’s power 
to adopt a son. Why should it do when the power is 
exercised through his widow ? 

The earlier aecisions were believed to have been based 
upon the impolicy of allowing frequent intemiptions of 
possession. But the later cases show that this is not the 
true reason- The latest pronouncement of the Privy Coun¬ 
cil, in the case under consideration, places the nile upon 
the ground of the son “having attained full legal capacity 
to continue the line.” If full effect be given to this lan¬ 
guage it is likely to lead to difficulties- When does a son* 
attam such capacity? It has been decided that a bachelor or 
a widower may adopt a son. Has he attained such (apa- 
city ? If he has, his mother inheriting to him cannot 
adopt. But it is settled law, that she can do so ; Venkata 
V. Venkata^ 4 LA. 1 : 1 Mad. 174 P.C. and Venkappa v. 
Jivaji^ 25 Bom. 306. Is tlie attainment of puberty and 
majority under the Hindu law (1,5 oi‘ 16) years) by the 
son, the real limit V 

Collector of Madura v. Moottoo Bamalinga 

Sathupathy, 10 M. T. A. 97. Rnmmd case. 

1, Under the Madras School of Hindu law, a 
Hindu widow not having Iier husband’s authority, 
may, in the absence of express prohiMtion by 
him, make an adoption, with the assent of her 
husband’s kinsmen. 

2. What constitutes the requisite assenj of 
kinsmen must depend on the circumstances of the 
family; but the assent of every kinsman, however 
remote, is not necessa^. 

3. Under the Hindu system of law, clear proof 
of usage will outweigh the written text of the law. 

Note. The following passage in the judgement of the 
Privy Council in this case, explaining the growth of the 
different Schools of Hindu law is important. 

“The remoter sources of the Hiilau law are common 
to all the different Schools. Works universally or very 
generally received, becaUie the subject of subsequent 
commentaries. The commentator put his own gloss on 
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tlie ancient text; and his authority having been received 
in one, and rejected in another part of India, Schools with 
(nntUctirig doctrines arose.” 

“This very point of the widow’s right to adopt is an 
instance of tJie process in (luestion. All the SchooLs 
acxjcpt as authorative the text of Vasistha, ‘Nor let a 
woman give or accept a son miless with the assent of her 
loid.’ But the Miihil/i School apparently takes this to 
mean that the assent of the husband must be given at 
the time of the adoption, and therefore, that a widow 
cannot, receive a son in adoption, according to the Dattaka 
form, at all. The Bengal School interprets the text as re¬ 
quiring an express preinission given by the husband in his 
lifetime, but capable of taking efferd after his death ; 
wdiilst the Mayooklia and Koustubha treatises, whh;h 
govern the Marhatta School, explain the text away t y 
saying that it applies only to ;in adoption made in the 
diusband's hfetime, and is not to be taken to restrict thi..- 
widow’s power to do that which the general law’^ pres- 
critios as benoheial to her husband’s soul.” 

lJnd(‘r all the Schools, the widow is bound by any direc.- 
tion or express prohibition by the husband. Even in 
Bombay, wdiere the widow’s power is the widest, she 
cannot disn^gard a direction by the husband to adopt a 
particular boy ; Sitahai v. Bapv, *17 1. A. 202. But her 
right in Bombay, is not dependent on her inheriting he,r 
husband’s estate; she (*an exercise her power witliout 
anybodies assent so long as it is not exhausted or ex tin- 
guislied, even though the property was jomt and not 
vested in her; Pratapsing v. Auarsing, 46 1. A, 97 and 
Yadao v, iVamdro, 48 LA. ril.'k This overrules the casevS 
in 6 Bom. 498 and 50b. 

As to the iivSscnt of kinsmen in Madras, it is now 
settled that the assent of the husband’s father, if alive, is 
essential; and in his absence the assent of the brothers, 
divided or joint, is equally essential. As a general rule, 
.save in ex(;eptional eases e.g., minority, lunacy, resi¬ 
dence in a distant (country, etc., the assent of the neurest 
sapfndas must first heasJeed, and if it is not asked, it is no 
excuse to say that they would certainly have refused. 
In sucli causes, the assent of more distant kinsmen is of 
no avail. But if the nearest saiSindas, or some of them, 
or the nearest sapinda, when there is only one such 
sapinda, dissent from a corimpt or malicious motive, his 
or'their dissent may be disregarded; ' Feem Basavrajv 
V. Balojrarga, 45 1. A. 265 and Adsumilli v. AdsiimilU 
46. T. A. 99. 

Padma Kumari v. Court of Wards, 8 lA. 229. 

The facts of this case have already been stated 
under Bhoobunnioyee s case {ante p. 63). Ram- 



AP}*ENI)1X 


67 


kishore not only set up title in himself but also 
pleaded that one Gogunchandra who was Bhowani's 
mother’s brother (by adoption) was a nearer heir 
than the plaintiff. The. plaintiff asserted that 
Bhowani not being a gotraja sapinda of Oogun’s 
adoptive father, Gogun had no right to succeed to 
Bhowani. The Privy Council decided that Ram- 
kishore had no title (ante p. 63), but that Gogmi 
was a preferential heir, and held : 

1. All adopted son succeeds not only liueally 
but collaterally to the inheritance of his relations 

by adoption. 

; 

2. An adopted son occupies the same position 
•'in the family of the adopter as a natural born son* 
except in a few instances. 

Note. Tlioso oxcoptnd instances are stated in the 
iK'xt case, Naf/indas v. liaeJioo. 

Nagindas v. Bachoo, 48 I. A. 56. 

Two brotlicrs B and 11 wore members of a joint 
Hindu family. B left a widow who adopted the 
plaintiff, and H left the defendant his natural 
born son. In a suit for partition of the copar¬ 
cenary property, the Privy Council held: 

L On a partif/ian among collaterals the 
adopted son of one brother shares equally witli the 
natural born son of anotlier brother. 

2. The excepted instances, in which the position 
of an adopted son is different from that of a natural 
born son, relate to marriage, and to competition 
between an adopted son and a natural born son of 
the .'^ame father. 

Hote. These instances are acciuately defined botli in 
the Dattaka Chandiika and the Dattaka Mirnansa. The 
share of the adopted son, when there is an after born 
son of tlie same.father, is less and differs in different 
Schools. Among Sudras their shares are equal; Perraxu 
V. Stthharayadu, 48 I. A. 280. The adopted son also re- 
tams his old disabilities regarding marriage and adoption; 
so that he cannot marry in the family of his birfii or 
adopt one whom he could not have adopted before. In 
other respects, he is exactly like a natural bora son of 
the adopter. 
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Bhagwan Sing v. Bhagwan Sing, 26 I. A. 158. 

The adoption of a mother’s sister’s son by a 
Hindu of any of the three regenerate classes is 
invalid according to Hindu law, equally with the 
adoption of a daughter’s son or a sister’s son. 
Such adoption is valid among Sudras. 

Note, This decision of the Privy Council is based on 
the Texts Sakaia and Saunaka quoted in the Dattaka 
Ohandrika and the Dattaka Mimansa. Sakaia, after meu' 
tioning the relatives to whom preference should bo given 
says: “If such exist not, let him adopt one bom in ano¬ 
ther family, except a daughter’s son and a sister’s son 
and the son of the mother's sister.” Saunaka’s text is to 
the effect that ‘the adopted boy should bear the reflection 
of a son.’ This means ‘one whose mother, when a maiden, 
might have been married by the adoptive father.’ 

A Full Bench of the Allahabad High Court had in this 
case by a majority of four against two judges, decided in 
favour of the adoption. The majority took the texts to be 
merely recommendatory and doubted the authority of 
die two Dattaka treatises. But the Privy Council, on 
appeal, held otherwise, principally on the ground of stare 
(keisis. It is interesting to note that this judgment was 
delivered on the same day by the same Board whicli 
decided the case of Balusu v. Balusn. where the texts 
prohibiting the adoption of an only son were held merely 
recommendatory; see ante p. 1. 

Katki V, Lakpati, 20 C. L. J. 319: 20 C. W. N.19. 

The ceremony of Dattahomam is not essential 
when the adopted boy is of the same gotra as the 
adopter, even amongst the twice-born classes. 

Note. This decision of Mookeriee J., is based on a 
text of Yama, and all the authorities are discussed in the 
judgment. A subsequent decision of the Privy Council 
is to the same effect ; Bal Oangadhar v. Shrinivasa. 
421. A. 135. Among Sudras the ceremony is not neces¬ 
sary. It is doubtful if it is esseiUial among the twice-bom 
classes, even where the boy belongs to a different gotra. 

The only essential thing is the jiving and taking, 
which can never be dispensed with- Tlie execution of a 
deed by itsdf is not sufficient. It. is however not neces¬ 
sary to actually place the boy on the 1 m of the adopt¬ 
ing parent; Sheokmr v. Jeorajy 25 C.W.NT 273 P. C. 

SuT^j Bnnsi v. Shoo Frosad, 6 I. a. 88. 

One Adit Sahai, governed by the Mithila law, 



APPENDIX 


69 


had ^0 infant sons. Adit mortgaged their ances¬ 
tral immoveable property to one Bolaki, who had 
notice that the debt was for immoral purposes. 
The mortgagee sued Adit alone, and in execution 
of the decree the property was attached for sale. 
Before the sale Adit died and the minor sons 
through their mother Sura j Bun si Koer objected 
to the sale of the property, on the ground of the 
debt being for immoral purposes. But they were 
referred to a regular suit and the property was 
auction purchased by Sheo Prosad. The sons then 
brought this suit for setting aside the sale. It was 
held by the Privy Council: 

• 1. Where joint ancestral property has passed* 

out of the joint family either by voluntary aliena¬ 
tion by the father for an antecedent debt or in 
execution of a decree for the father’s debt, his sons, 
by reason of their duty to pay their father’s debts, 
cannot recover such property unless they show 
(1) that the debts were contracted for immoral 
purposes and (2) that the purchaser had notice of it. 

2. Where joint ancestral property has been 
attached in execution of a decree against the 
father for his debts during his life time^ a sale after 
his death is good for his share, where the debt is 
for immoral purposes, but the shares of the eons 
are unaffected 

Hate. A mortgage has two aspects. It is an aliena¬ 
tion and as such stands on the same footing as a sale. 
It is also a debt, at least where there is a person^ 
covenant to repay. These two aspects should be kept 
distinct. 

An alienation either way of mortgage or sale by 
the Karta of a joint family stands on the same footing 
^ that by the Manager for an infant heir as laid down 
in Hunooman Pershad*s case, ante p. 9. It can * be 
validly made only for necessity or for the benefit of the 
estate. Otherwise, it would be invalid imder the 
Mitakshora law, as in this case, even as to the unascer¬ 
tained share of the Karta, except in Bombay and M^ras. 

The power of the hither to iaUenate by mor^l^e or 
sale joint ancestral property, without necessity, out for 
his antecedent, nq^t immoral debts, is an exception to this 
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rule. Otherwise his power is not greater than that of 
any other Karta. 

A (leM is binding on a family when it is for necessity, 
as laid down in Himoornan Pershud'.s effuse. In tlie 
absence of necessity, a debt contracted by a Karta other 
than the father, or an immoral debt of the father is like 
a debt contracted by any other co-parcencj’. The creditor 
mav seize the share of his debtor in hu li/eSme and 
.self it. But if he fails to do so, he has no remedy 
against the family property, whicli after the (loath of 
the debtor passes by survivorship to liis co-parceiiers. 

Where, however, the debt is contracted by the fathej' 
as head of tlie family witliont iiecc^ssity but ml for amt 
immoral jmrpom, the case is diftbront. There is a 
obligation on a Hindu sou to pay such debts of liis 
fatluji’. So it has been lield that the entire family pro¬ 
perty, including the son’s interest, may be seized and 
sold by the creditor for such debts, evm during the. life 
lime of the father\ Muddnn Thrxhu' v, Knntoo Lai. 1 I. 
A. 321. 

As in su(;h eases, the son cannot prevent a sale by 
compiilscuy procass of law, it has been hold that a volun¬ 
tary alienation by the father, by way of sale or moit- 
gjige of the entire family property for his antecedent not 
immoral debts, is binding on the son; Crh'dharilai v. 
Kantoolal, 1 t. A. 321. What is an fmtecedent debt 
is ex})lained in the next case. 

Shahu Ramchandra v. Bhup Sing, 44 I. A. 12b. 

An antecedent debt not tainted with immorality, 
for which a father may alienate joint family pro¬ 
perty, is a debt which is not merely antecedent in 
point of time to the transaction of alienation, but is 
also really dissociated with it in fact. Hence, a 
mortgage by a father for a presently incurred debt 
is invalid. 

Note. Prior to this case, there was a conflict of 
decisions in India on this point.Some hold tKe ppinion 
that the debt must bo antecedent to the alienation in 
(mestion. Others said that the alienation is valid, oven 
if debt is incurred by tlie transaction its<3lf. What 
(lifierence would it make in the pious obligation of tlie 
son, they asked, if the father conbacted the debt an 
hour before granting the mortgage? But the Privy 
Council observes in this case that this would merely be 
a colourable compliance with the rule of antecedency 
and would not validate the mort^e. There must not 
be any secret understanding with the creditor at the 
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time of borrowing the money that it wontd ho followed 
by a mortgage of the family property ; for, that would 
really be one transaction. Tliis is what is meant by 
dissociation in fact. 

This decision, however, gave rise to another (;ontliel 
of eases in India- Suppose a fatln'r gives a mortgage 
for a presently incurred debt, and subsequently by 
jinother transaction alienates the property in satisfaction 
of the mortgage. Under the authority of this case, the 
niortgago is invalid. But is it a good antecedent debt 
rapablo of supporting the subsequent alienation? 

In Brij Nnrain v. Mangla Prasad il J. A. 129, the 
Brivy Council has hold that in this respect ther(^ is no 
>diff*erence between a mortgage debt and a simple debt If 
antecedent in time, as well as in fnef, both arc e(iually 
capable of supporting a subsequent alienation in its 
satisfaction. • 

Any other view is hardly loga^al. P\)r, suppose the 
father had on tiu', date of tlu? inortgagt^ borrowed an¬ 
other, sum of money from aTiother creditor on a simple 
promissory note. If the subsequent alienation is in 
satisfaction ot this simple debt, it is certainly valid; 
KantoolaVs ease. Is there any reason why it would be 
invalid, if it is satisfaction of the mortgage debt'} 

In an earlier c’ase, Chet Earn v. Ram Singh, 19 1. A. 
228, there was 7io personal conenani to repay the money, 
the mortgage being usnfructuaiy. A subsetpient sale by 
the father partly in satisfac',tion fV) of the mortgage, and 
partly for a cash consideration, not for any family 
necessity, was hold invalid by tlie Pi-ivy Council, In 
this Ciase, the mortgage though anlere/lenl could hardly 
be called a debt. There being no personal liability, tliere 
was no debt to satisfy. The sale was tliiis nothing 
but a wholly unautliorised sale without justifying 
necessity. 

Both in Sahu Iiam\s ease and Chet Pam's case, tlie 
Privy Council obsei’ved that the pious obligation ’of the 
son or grandson to pay the not immoral debts of the 
father or grandfather cannot arise in the life-time of the 
latter. This is undoubtedly a rational view of the 
matter. But it caused fresh diflicullies. For, as wo 
have seen, thq doctrine of pious obligation is the foun¬ 
dation of the rule as to antecedent debts. Heifcx}, in 
Brijnarain’s case the Privy Council has said that the 
obligation may arise even in tlie life-time of the father. 

Rama Bao v. Baja of Pittapur, 45 L A. 148. 
1. In an impartible estate, the junior members 
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of the family have no rights to maint^ance, apart 
from custom. 

2. A customary right of maintenance in an 
impartible estate is well establi^ed as part of the 
law, and need not be specially proved in every 
case. But this general custom is based on per¬ 
sonal relationship and is limited to the widow, 
the parent and the infant child only, the grandsmi 
not coming within such relationship. 

Note, This case has been followed in Maharaja of 
Jeupore v. Vikram Deo. 24 C. W. N. 226 P. u., w^here it 
has been lield that the general custom of a right to 
maintenance as laid down in the Piitapur case, is nmited 
to the first generation from the last holder, and conse¬ 
quently a nephew claiming maintenance must prove 
special custom. 

In one of tlie eailiest cases on the point, it was held 
in 1863. that in the absence of special msi&m, succes¬ 
sion to an impartible estate is governed by the gi^eral 
Hindu law, with such qualifications as flow from 
impartible character of the subject, L e„ enioyment by 
one member; Katma Natchiar v. Baja of Snivamnaa, 9 
M. I. A. 539 (see post). 

In 1888, however, the Privy Council held that the 
holder of an impartible estate can, in the absence of a 
custom rendering it inalienable, alienate it, even if he is 

f ovemed by the Mitakshara School; Satraj Kuari v. 
learaj Kuari, 15 I. A. 51. This was fdlowea in the first 
PtUapur case, 26 I. A. 83. These two decisions pro¬ 
ceeded on the principle that there is no coparcenaiy in an 
impartible estate. 

The basis of the two maintenance cases is also the 
same. For, if coparcenary right were admitted, the 
claimants in both the cases, a grandson bv adoption in 
tlie first case, and a nephew in the second case, would 
ceitainly be entitled to maintenance as coparceners, 
apart from any custom, genei^al or special, 

The theory of there 'jeing no coparcenary in an 
impartible estate was expressly act^ upon by the 
Pnvy Council in a later case, where the pl^tifPs suit 
for possession of the Bettiah based on his copar¬ 
cenary right was dismissed; Bisnun Prakask v. Janki 
Koer, 24 C. W. N. 857 P. C. 

In a still later case, however, the Privy Council has 
refused to follow this decision, .and has held that 
coparcenary may exist in an impartible estate for the 
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pui'pose ot succession, and the Pittapur maintenance 
case was distinguished on the ground that it did npt 
relate to succession; Baijnath v. Tejbali, 4d 1 A. 195. In 
this case the clmmants were related as uncle and 
nephew and were both joint with the last holder ; the 
nephew being the son ot the elder brother of the, uncle 
was held entitled to succeed to the Qadi, as he being the 
eldest of the senior branch would l>e the head of the 
joint family. 

Omritkumari v. Luckheenarain, 10 W. K. 76. 

^ The enumeration of ba'fidhua in the Mitakshara 
lis not exhaustive and a sister’s son is entitled to 
’inherit as a bandhu, which means a sapinda 
sprung from a different gotra. 

Hole, The judgement of Mr. Justice Dwarkanalh 
Mitter in this Full Bench case was written before the 
decision of the Privy Council in GirdhariUil Roy’s case 
became known in India. See Pamchandra v. Vinayek, 
ante. p. 26. 

Eajani v. Nitaichandra, 48 Cal. 643 F. B. 

Under the Uayabhaga, correctly interpreted, 
an illegitimate son of a Sudra bom of a Sudra 
woman, is entitled as a Dasiputra to a share of 
the inheritance, provided that his mother was iu 
the continuous and exclusive keeping of his 
father and was not the fruit of an adulterous or 
incestuous iutercourse. 

Note. This Full Bench decision has now assimilated 
the law under the Dayabha^iu to that under the Mitak¬ 
shara on this point. 

The text of the Dayabhaga says that the LkLayadi 
Sudraputra of an Apariniia, may inherit. The word 
Dost does not exclusively mean a slave ; it also means a 
concubine. The woTdf'Jparinita does not here mean a 
maiden; it only means a woman not married to the 
putative father. 

Hetheram v. Bewachand, 45 1. A. 41. 

'pie earnings of a member of a joint Hindu 
family, who has received an ordinary education 
suitable to the position of the family, which are 
the result not of the education received at the 
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expense of the family, but of the peculiar skill 
and abilities of the individual, are not partible. 

Hole. In this case, tJic family profession was money len¬ 
ding and the ineniher after receiving education in the 
lo(!al Government School, became a pleader’s clerk at the 
age of 22 and subsequently became a broker. It wjis held 
that his edu/jation caused no detrnu 'iit to the family 
funds, and his eainings were not partible. 

In a later case, the earnings of an Indian Civil Servant, 
a inombor of a family of hei’edihiry money-lendei's, >vore 
held partible, a,H he failed to show that his costly and 
ffpeciaiised education caused no detiiment to the famil> 
funds: Amarnalh v IlukumeUamh 4S I. A. 162. 

Ram Gopal v. Narain, 38 Cal. 315. 

1. A ponnanont lease on a fixed rout, granted 
by a father in favour of liis daughtei’, is the 
latter’s fitn'dhan property and when granted after 
marriage is h r ayautuhn slridhnn of the nvimdfieya 
class. 

2. Such property of a childless woman passes 
on her deatli to lier mother in preference to her 
husband, under the Dayabhaga. 

Hole, The fact that it was /. given by tlie 

father, made no ditTorenee in this ease, as the woman 
was childless. If shi'- liad left children, her unmarried 
daughter alone would have inherited it. 

Katma Natchiar v. Raja of Shivagunga, 

9 M. I. A. 539. Shivngiinga Case. 

1. A Hindu widow who succeeds to her 
Imsblind’s estate, fully represents the estate vested 
in her, absolutely for some purposes, though in 
some respects for a qualified interest 

2. A decree agai ist a Hindu widow as repre¬ 
senting the estate, fairly and properly obtained, 
binds the reversioners. 

‘ 3. The separate and self acquired property 
of an undivided member of a l^Jitakshara family 
passes on his death withont issue to his widow by 
inheritance, and not by survivorship to his brother. 
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HoJc This case is tlie loading authority ou many 
important questions The_estate was impjirtihlo but was 
I he separate and self-acquired property of tiie last liolder. 

Hari Kishen v. Kashi Pershad, 42 F. A. 4ii. 

1. 4he fact that the reversioner w^as an attes¬ 
ting witness to a deed of alienation by a Hindu 
vyidow, does not necessarily import Ins' consent to 
the alienation. 


. Where legal necessity is not proved and 

the consent of the reversioner is relied upon for 
the validity of an alienation by a Hindu widow 
such consent must be strictly proved and should 
not be inferred from ambiguous acts. « 

Bangasami v. Nachiappa, 16 1 . A. 72 


1. An alienation by a Hindu widow of her 
deceased husband’s estate may be validated if it 
can be shown to be a surrender of her ivholc 
in the irhole rsta/r, in favour of the 
nearest reversioner at the time of the alienation. 
In such cicumstances, the question of neces.sity 
doe.s not fall to be considered. But the surrender 

xl' ^ f^07mffde surrender, not a device to 
divide the estate with the reversioner. 


, When an alienation is sought to be suppor¬ 
ted on the ground of neeos.sity, the consent of such 
reversioners as might fairly be expected to be in- 
teiested to quaiTol the transaction, wdll raise a 
presumption of the validity of tlie transaction as a 
right and proper one. 

Note The Privy (^oimcil in tljis c*ase lias accepW in 

ill Ihe Calcutta Full B<.mc,h 
C'ase of Debi v. Golnp. See notes ante. p. 02. 
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QUESTIONS. 

CALCUTTA PBELIUDTABT LAW. 

1980 - 24 . 

Suimnarise the ariruflients for and against the validity of 
adoption of an only son. Refer to a loading case on the point' - 
.January 1920, 1928, July 1922. 

r Bahisu V. Balum, p. 1 ] ' 

State briefly the facets of Qurugomnda v. AnundlaL What are the* 
three classes ofc relations included in tiie term Sapinda under the 
Dayabhaga according to the above decision—July 1920, January 

1921. 

Stiito the principles laid down in the case of Monirani v. Kern/ 
KoUtmy—3\uy 1^2. 

A Hindu governed by the Mitakshara died leaving his paternal 
uncle’s son’s daughtei‘’s daughter’s son. Will he succeed as a 
heritable bandhu ? Refer* to a leading Privy Coimcil case on the 
point--January 1920. 

[ Eamchatulra v, Vinayek, p. 20 1 

Fixplain the principle laid down in the case of Tagore v. Tagore 
as to the validity or otherwise of a gift in favour of an imboni 
person, and discuss how far the rule would apply to a gift in favour 
of an idol to be conseci*atcd aftei- the death of the donor—January 
1921. ... 

In what manner has the ruling in Tagors v. Tagoi'e been modified 
by the Hindu Disposition of Property Act?—January 1922, 1924. 

Show in what way one of the rules laid down in the Tagore case 
has been explained in the later case of Bhupati v. j^rrim— July 
1920. 

"If a person dies leaving two widows . and one of the widow’s 
subsequently dies leaving a will, who is entitled to succeed according 
to the shastras. the surviving widow or the legatee of the will?” 
What answer did the Privy Council give to the above question in 
Bhugwandeen v. Myna Ro^?—Jamia^ 1921. 

Does the stridhan property of a Hinf^u woman who has adopted 
the life of a prostitute pass upon her de^th to her brother’s son as an 
jieir under the Behgal School?—July 1922. 

, [ Hiralal v. Tripura, p. 53 J 

Is the statement that a Hindu woman can alienate property in¬ 
herited by her with the consent of the immediate reversioner correct 
in law ? State the law on the matter as laid down the Full Bench 
in DeW Prasad v. Golap Bhagai or by the Privy Council in 
Rangasami v- JVocAiappa—January 1924- 
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What was the raison d*stre of the decision in Bftoobun Moym v. 
Ram Kishore that upon tlie vesting of the estate in the widow of 
Bhawani (the son), tlie power of adoption of f)himdrabullee (the 
mother) was at an end ? How has the pnnciple of this decision been 
applied in subsequent cases V—July 1922. 

A, a Hindu died l^vint? an adopted son B, a brother C and a 
widow D with authority to adopt. B died leaving a childless widow 
K after whose dcatli D adopted a son under her authority. Is the 
adoption valid and can it divest C’s roversionarj'' estate? (Jive 
reasons—January 1920. 

[Manikyamala v. Nandakumar, p. 64J 

Enunciate and examine the principles laid down by judicial deci- 
vsions by reason of w hich the power given to a Hindu widow to 
adopt has been held to come to an end—January 1922, July 1924. 

[Madanmohan v. PurKsfiotkam, notes, p. 64J 

State the circumstances under which, acnording to the different 
schools, a widow can take a sen in adoption to her jhusband. Stato 
the limits within which such power is to be exercised—July 1920, 
January and July 1921, Januarj’ 1922. 

[Collr. of Madura v. Moottoo Ranmlinga, p. 651* 

N, a Hindu subject to Mitaksham and Mayukha law, died 
lca\dnff two sons H and B. The former died lea\ang a widow 
(> who was pregnant, and the latter died leaving a widow' 
M to wJiom he had given autliority to adopt. G gave birth to a 
posthumus son who wras the defendant in the suit. JVI adojited the 
plaintiff w'ho sued the defendant for partition of the joint family 
property. What do you think would ne the shares of the plaintiff 
ancf the defendant in tlie family property ?—.Tanuaiy 1923. 

[Ndgindas v. Baehho, p. 67] 

DisciLss the validity of the adoption of a daughter’s son, sister’s 
, son and maternal aunt’s sou by a Hindu belonging to any of the 
' three regenerate classes. Refer to a leading case on the point-- 
January 1920. 

[Bkagwan Ring v. Bhagwan Sing, p. 68] 

Discuss the legal efficacy of the dattahoma ceremony in adoption 
- January 1924. 

[ Kaiki v. Lakpaii, p- 68 ] * 

A creditor got a decree for money against the father alone of a 
joint Mitakshara family composed of the fatiier'and his sons. The 
entire joint property '^as sold in execution of the decree and pur¬ 
chased by a third party, tlie sons being no parties to the execution 
proceedings. Discuss the circumstances under which the sons can 
recover their shares of the proper^ from tlie purchaser. Support 
your answer by- referring to judicial decisions—January and Jul^ 

1924. 

I Suraj Bunsi v. Skeo Proshad, p. 69. ] 

, Discuss in the light of the pronouncements of the Judicial Com¬ 
mittee in Sahu Ram Chandra v. Bhup Sing the right of a creditor 
to put up to sale the coparcenary property of a Mitakshara fe^er 
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and his sons, to recover a debt contracted by the father personaJJy 
for a purpose which is neithei- illegal nor immoral—Januarv' 
1024. 

What, accoi'ding to recent decisions of the Privy Council, is an 
‘ anlecjedent debt” which will justify the alienation of coparcenarsr 
property by a father in a joint Mitahshai-a Hindu family ?~ .fulv 
1024. . j .y 

Write a shoit note on the doctrine of the pious obligation of sons 
to meet their father’s debts under the Hindu Law. Discuss whethej- 
or how far such liability may be said to arise during the father’s 
lift* time-- 'Inly 1922. . 

[ Sn/m liam v. Bhup^iny, notes, p, 70 ] ^ 

The holder of impartible zemindari died leaving throe soHuS. Iwot** 
adult and one infant. The eldest son, the present holder, is sued by) 
the other two for maintenance. How would you decide the case .‘md 
for what reasons V—January 1924. 

f Rama Rao v. Raja of Piiiajmr. note’H, p. 72 1 

Is the sister’s son an heir at^cording to the Mitakshara V (live ‘ 
reasons for yonr answer and refer to a judicial decision on the point 
January 1020. . , , . 

I Omrit Kiimari v. fjackheenarain, p. 73 | 

Discuss whether, under the Uayabhaga,, iho iJlogitimatG son of a 
Sudra by his concubine is entitled to succeed as an heii^Januarv 
;ind July 1922. 

I Rajaninath v. Niiaidiamf p. 7.3 | 

A, a membe)’ of a joint family of money lenders governed by Uu- 
Mitakshara law, received at the CApenso of the family, ordniarj- 
cHlncation suitable to his position as a member of su(^ family. He 
Itccame a stock broker and amassed a fortune which He invested in 
lionse property. He died undivided from his brother B, leaving a 
will by which ho beqnoalhed all the aforesaid houses to his widow 
W and daughter D. Rxamine tlio validity of his bequests—Jul.c 
1924. 

I Methemm. v. Rf,wachand, p. 73 1 

A Hindu female after her marriage got from her father a pen)c?tual 
lease of land on a nominal rent as a provision for her maiPtenance. 

At her death, she left a son, a married daughter and an unmanned 
daughter. Which of those would inheiit the property ?~July 192J. 

[ Ra9j9ffopal v. Narain, notes, p. 74 j 

Discuss the nature and extejgit of the interest which a Hindu 
widow takes in the property inherited irom her husband—July 1921, 
1922, January 1924. 

I Katma Natchiar v. Shivagunga, p. 74. | 
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PBEPAOE TO THE SECOND EDITION. 


The extensive sale of the First Edition within quite 
a short time necessitates the bringing; out of this revised 
edition. The apology, that the author has to offer to 
the students who have been kept waiting for this edi¬ 
tion, is that an attempt has been made to render this 
compendium as up-to-date and complete as possible. 
With a view thereto, a fresh Appendix has been added 
Vpluioing constitutional principles frequently set at the 
laminations. University Questions up-to-date have 
en carefully answered in Appendix C, 

The author will consider himself amply rewarded if 
his book serves well the purpose for which it is 
.ntended. 


Scholar. 


preface to the first edition. 


This book is mainly intended to serve as a help-book 
to students and contain all that they require for the 
examinations. At the very outset due acknowledgment 
ought to be made specially to Chalmer’s and AsquHh*s 
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book, to which this one, though following closely upou 
its line, may be fairly regarded as an introduction and 
guide-book. Had that book been designed for the class 
of students to which this book appeals for circulation, 
the present one would have been a mere work of super¬ 
erogation. But as the preface says, that book is intend¬ 
ed primarily to condense knowledge previously obtained 
and would suit well those advanced students who want 
to make a special study of the subject. This leaves a 
place for books like the present one and is a justification 
for its appearance. 

In Appendix A oi this book is given a synopsis of 
the Leading Oases prescribed by the University j while 
Appendix £ contains important University Question^ 
with Hints to their Answers. 

^ To the authors and publishers whose works have 
been referred to in this book an acknowledgment of 
thanks is due. To the student community at large this 
book it dedicated for their use and appreciation by. 


The Author. 
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CONSTITUTIONAL LAW 




CHAPTER I. 

DEFINITIONS. 

1. Constitutional Law—Its Definitioo^ 
Mr. Austin deiines it as the rules of positive 
morality, or the compound c f positive morality 
and positive law^ which fixes the constitution 
or structure of a given supreme government. 
Prof. Holland’s view is that it defines the form 
of any particular government, its duty being 
to ascertain in whom the internal sovereignty 
lies. Mr. Dicey defines it as the body of rules 
which relates to the exercise and distribution 
of sovereign power in a State. Mr. Kelke de¬ 
fines it as the system of fundamental rules and 
principles of the Government of a State defining 
the relations and powers of the different parts 
of the Government as between one another and 
as between the Government and the governed 

, 2. The Scope of Constitutional Law*--. 

ia) In relation to the State it deals witt 


Aubtin’o 

definition. 


Dicey’s 


ffelke’s view. 


HolUndV 

view. 
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The Scope < 
ConstitutiO' 

ual )tiw, 


CoDstitutiOB 


The Consti- 
tu^on of a 
Countiy. 


the distribution and exercise of the functions of 
Government. In relation to the subject it deals 
with his right as a citizen, (^} It further deals 
with the mode of electing the Chief Magistrate 
of State, i.e. Emperor, King or President as also 
with the powers and prerogatives of such Chief 
Magistrate elect, ic) The constitution of the 
legislative body, its powers and privileges also 
come within its scope. It also deals with, 
(d) the status of the Ministers and of the civil 
servants, (e) The Army and Navy. (/) The 
relation of the Church and the State, and 
(g) The relation between the Central Govern¬ 
ment and the local bodies to whom subordinate 
functions of Government are delegated and 
so on. 

3. Oonstitution—Constitution means the 
form or Structure of any Government. It is 
defined as the particular form of Government 
adopted by a particular State. ^ 

The Constitution of a Country is defined by 
Prof. Ahren as “that (entirety) of 

fundamental institutions and laws by which 
the actions of government (administration) and 
all the citizens are regulated.^’ 

(a) Rigid Oonstitution—A constitution is 
said to be rigid when it is founded on funda¬ 
mental written laws, such as, The United 
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States of America. Under a rigid constitution, 
the judicial bench is put in a position of supe 
riority over the legislature, The main charac- 
teiistic of a rigid constitution is that under it 
in case of conflict between the law passed by 
legislature and the fundamental law upon 
which the constitution is based, the former is 
declared invalid. 

(b) Flexible Constitution—A constitution 
is said to be flexible when the laws ujion which 
it is based can be altered. Flexible constitu¬ 
tions have the following characteristics, viz. 

(^) The adaptability to changed conditions. 
(6) The relationship between the rulers and the 
ruled are scantily defined, (c) They are relics 
of antiquity. The English Constitution is an 
illustration of this type. 

4. Conventions of the constitution—The 
English Constitutional Law is chiefly based on 
conventions founded on tradition^ custom and 
precedent. These conventions are protected by 
sanctions so far as it is based on people's 
honour, respect for tradition and fear of 
popular resentment. Another point is that 
conventions vary in vitality. 

According to Mr. Dicey, some of the most 
important conventions of the constitution are-»- 
{a) There should be collective responsibility 


CouKti- 
tution hns 
for its basis 
laws which 
arc per¬ 
manent. 


Its charac- 
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Tlie ('havac- 
leristios of 
English 
Constitution 


*Suvoreign” 


nmeut. 


amongst the members of the cabinet; ( 6 ) there 
should be no treaty or war against the wishes 
of the legislature j and (c) ministers are entitled 
to indemnity lor acting outside the bounds of 
law, piovided it has been done in a public 
emergencv and for the public safety. 

6. The main characteristics of the Eng¬ 
lish Constitution —These are :— (L) ITie abso¬ 
lute supremi^cy of the Parliament. 

(2) The Constitution is not the source, but, 
an outgrowth of the law of the land. 

(3) The conventions depend upon the law 
of the land. 

( 4 ) The English constitution is convenient 
rather than symmetrical. 

(5) The theory and the practice of the cons¬ 
titution are divergent. 

( 6 ) Legislature and executive are joined 

together by a connecting link known as the 
cabinet. ' 

6 . The Sovereign— Austin defines the Sove¬ 
reign as the person having supreme authority 
in an independent political society. 

7. Government—An independent political 
society, having more tkan one Sovereign, is 
called a Government. The Government has 
three functions ; — 
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(a) Legislative—which makes, alters and 

repeals the laws, • 

(6) Judicial—vvhich interprets and applies 

those laws, 

(c) Executive—which carries those laws 
into effect. 

8. The State—It is defined as an indepen- 
'dent political body occupying a defined terri¬ 
tory, the members of which unite for mutual 
protection and assistance. Its object is to repel 
external invasions and to maintain internal 
law and order. 

9. (a) Federal States—States are either 
unitary or federal. A State is said to be Uni¬ 
tary, when it is under one supreme Government. 
‘‘Federal States” are subdivided into "Confeder¬ 
ated States” and "States strictly federal.^' A 
State is said to be Confederated when it 
possesses a supreme Government with onlv 
sufficient power to secure "union as opposed to 
unity," *A State is said to be strictly federal 
when the subjects feel the rule of the supreme 
Federal Government, 

(b) Requisites of a successful federation 
—According to Chalmers and Asquith, the re¬ 
quirements of a successful federation are— 

(j) Unity of a number of kingdom or 
States by a tie of common nationality, physical 


The three 
functions of 
Government, 
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contip:uity or long historical association, (ii) A 
fiederal esprit de corps [Hi) Judicious distribution 
in order to obviate friction, of sovereign 
powers between the Federal Government and 
the States forming the union, [iv, Selection of 
permanent bench of Judges, (z^) Clear under¬ 
standing as to legislation in case of emergency. 

{c) The Characteristics of the Federalism 
— In federalism we find, {a\ The constitution is 
supreme. (h\ The division of the powers of 
government and the vesting of same is in pro 
per persons. <c) The rights of interpretation 
of the constitution belongs to Courts The 
above characteristics necessitates that, (I'i There 
must be a written constitution. (2) Federal 
constitution must be rigid- (3) Fach State 
must have power to maUe its own laws. 

10. Administrative Law—It means the 
body of rules framed for the exercise of execu¬ 
tive functions by those upon whom it has been 
entrusted. In its limited sense, however, it 
deals with the actions of the individual depart¬ 
ments of the executive. In effect, it is a subor¬ 
dinate branch-of constitutional law. 



CHAPTER ir, 

THE CROWN. 

Title to the Crown—In the Saxon period 
the Title was conferred upon a person by 
election. Under the Common Law of the 
country the Title has become hereditary, the 
nearest male feudal heir being chosen for it. 
Blit where the Title devolved upon a female, 
the eldest female and her i'=sue was preferred. 

Under the Act of Settlement a successor to 
the Crown must not be a Papist i.e. an adherent 
to the Roman Catholic Religion, nor should he 
marry a Papist. He must also take the Coro¬ 
nation Oath and sign the declaration prescribed 
by the Bill oE Rights. 
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CHAPTER III, 

TH^ ROYAL FAMILY. 

1. The King—(1) The Kiug is the highest 
officer of the State. 

(2) Justice is administered in his name, 

(3) He being the head of the Judiciary no 
process can be issued against him by his own 
courts. 

(4) ) He is the head of the executive Govern¬ 
ment. 

2. Queen Regnant— When a Queen holds 
the Crown in her own right, such as, by inheri¬ 
tance as distinguished from her holding it by 
marriage, she is called the Queen Regnant ; 
such as the late Queen Victoria. She enjoys 
the same powers, prerogatives, rights, digni¬ 
ties and duties as if she had been a King. 

3. Queen Consort—The wife of the reign¬ 
ing King, is called Queen Consort • as is our 
present Queen Mary. The life and chafitity of 
the Queen Consort are protected by the Statute 
of Treason so long as she remains Queen Con¬ 
sort. Bven though married, the remains always 
a fgme soU, for the purposes of suing and being 
sued, and in business matters, she is quite 
independent of her husband. She pays no 
toll, neither can she be fined by any court. 
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: But as a subject of the King, she is amenable 
to criminal process. • 

4. Queen Dowager—The widow of the 
late King, is called Queen Dowager, as is 
Queen Alexandra, widow of our late King 
Edward VJI. 

6. Prince Consort_The husband of the 

Queen Regnant, is called Prince Consort ; as 
was the late Prince Albert, husband of the late 
Queen Victoria. At state functions he has a 
precedence next to the Queen and though not a 
Privy Councillor, he is allowed to attend Privy 
Council meetings. 

6. *Th 0 Prince of Wales— The eldest son 
of the King is called the Prince of Wales. He 
enjoys the privilege of the Statute of treasons. 
Upon his very birth the Duchy of Cornwall 
vests in him. The title “Prince of Wales and 
Earl of Chester* can only be conferred by the 
King upon his eldest son if he so chooses. 

7. PAnces and Princesses of the blood— 
They take precedence over all peers and public 
officials and become eligible to sit at the side 
of the Cloth of State in Parliament. They can¬ 
not marry without the royal consent signified 
under the Great Seal and declared in Council. 
Marriages otherwise entered into by them are 
all void. 
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THE ROYAL PREROGATIVE. 

1. Prerogative—Its meaning The word 
'prerogative* can only be applied to “the rights 
and capacities which the King enjoys alone.'* 
Mr. Blackstone defines it as “the pre-eminence 
which the King hath above all manner of men 
and out of the course of the Common Law in 
right of his royal dignity.'* Mr. Finch defines 
it as ‘‘that law in the case of the King which 
is no law in the case of the subject.** 

Mr. Dicey explains it thus ;—^*The preroga¬ 
tive appears to be both historically and as a 
matter of actual fact nothing else than the 
residue of arbitrary authority which at any 
given time is legally left in the hands of the 
Crown *' 

2. The King’s position as a pefson—The 
King has very extensive powers. Before the 

f 

Revolution, the King and his council conducted 
the Government. He was not bound to take 
the advice of his Ministers. Parliament eould 
not prevent him from doing a threatened mis 
chief, but had the power to impeach him after 
\the mischief had happened. 
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After the Resolution, it has been established 
that, 

(a) The King can do no wrong ; consequent¬ 
ly he remains irresponsible to Parliament for 
the exercise of every prerogative. 

(b) The Ministers remain fully responsible 
to Parliament. 

(c) Parliament has been vested with autho- 
rity to enquire as to how the prerogatives are 
being exercised. 

This new constitutional arrangement which 
resulted in the establishment of the Party 
Government in England has entrusted, ( 4 ) the 
King with the duty oE selecting Ministers, 
(it) the Ministers to remain under the super¬ 
vision of the Parliament regarding their public 
conduct, (iit) the Parliament—to supervise the 
acts of the Ministers and to pass opinion upon 
any important act of administration. 

3. Party Government—It implies the weild- 
iog of th# prerogative by the leading party in 
the Commons, which is now under the control 
of the Cabinet. It was first started by William 
III (1685—^1702), but according to better opi¬ 
nion; It never existed till Pitt, the younger, 
came into power in 1782. 

4. Classification of the Prerogatives— 

BL'ickstone classified it into three classes viz. 


(b) AUer i\ie 
Revolution. 
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Blaokstone’s 
Oki^sifitatioii 
of Koyal 
Prerogatives. 


Maitland's 
classification 
of Ro3'al 
Prerogatives, 


(а) As to royal character.! ,. . 

(б) As to royal authority.} 

(c) As to royal revenue —Minoru regalia. 

But Blackstone^s classification has now^ gone 
out of use in as much as according to him, the 
King is the main source of power in the State 
instead of being a mere figure head and social 
leader. 


Mr. Maitland classifies it as follows 

(a) Prerogatives relating to the convening, 
proroguing and dissolving of Parliament and 
assenting to statutes. 

Prerogatives relating to foreign aflairs, 
war, peace, treatise etc. 

(c) Prerogatives relating to appointment 
and dismissal of civil, military, executive and 
Judicial officers. 

(d) Prerogatives relating to the collection 
and expenditure of revenue. 

{e) Prerogative relating to the naval and 
military forces. « 

(/) Prerogative relating to the administra¬ 
tion of Justice. 

(g) Prerogative relating to the maintenance 
of order. 

(A) Prerogative relating to religion and 
economic affairs, such as public health, educa¬ 
tion. trade and so on. 
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(i) Prerogative relating to religion and 
Church. 

To make the matter simple and easy to 
understand, prerogatives are classified by olassificatiou. 
Asquith and Chalmers as follows 


Prerogative 


Political 1 


(i) Administrative 
(ii) Judicial 
(iii) Ecclesiastical 
[(iv) Legislative. 


Explain. 
‘‘Tho king 
can do no 
wrong.’" It 
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'Personal 

(A) ^ 

Domestic 

. 

[ Foreign 

6. (I) Personal Prerogatives—These are— 

(1) “The King can do no wrong**Ac- 
cording to Broomfield, it means that the .King 
in his personal capacity is not answerable to 
any earthly tribunal, neither can his blood be 
corrupted. According to Dicey it means that Crown being 
the King is not liable for any act of his Minis- 
ters, but Ministers are liable for all royal acts, of the people 
Further, not only the King can do no wrong, esereUtd to 
but he cannot think wrong. 

(2) “The King never dies”—The King has . 
the attribute of immortality ; for immediately thauhe 
upon the death of reigning king, his kingship, C»ow“ nem* 
without any interregnum or interval vests in vacant as 
the king's heir. 

In Viscount Canterbury vs. Attorney General immediately 


(1 Phill. p. 321) it was held by Lord Lyndhurst 
•*lt is true that the King never dies, as the de- 
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*Tho King is 
the God’s 
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Kai-th’— 
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It signifies 
tliat the 
King is nni 
^ubjecL to 
the Law of 
Limitation, 


In case of 
crtnflict, tilt' 
subject's 
riglit must 
give Avay te 
the King’s. 


It gives 
supeiiciity 
to the King 
over his 
subjects. 


mise is immediately followed by the succession. 
1 here is no interval; the Sovereign always 
exists^ the person only is changed.*' 

(3) The King is the God’s Minister on 
earth This means that the King stands high 

over all except God. Everybody is under him 
and he is under nobody but God. 

(4) **Nullum Umpus occurit regV *—It means 
that the period of limitation never runs 
against the King and lapse of time will not 
bar the right of the Crown to sue or prosecute. 
Of course there are several exceptions to this 
prerogative. 

(5) “The Kings’ right prevails over the 
subject’s right”—Thus where the King and a 
subject are joint^owoers, the King takes the 
whole. 

(6) “The King is not bound by statute 
unless expressly named therein”—It means 
that a statute made by the Crown is made for 

the subject and not for the King, * 

But a statute may bind the King by neces¬ 
sary implication as well as by express language 
The King is also bound by statute for the pub¬ 
lic good, lot preservation of public rights sup¬ 
pression of public wrong, relief and maintenance 
of the poor, advancement of learning, religion 
and justice. 
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This maxim is applicable to the King’s high 
officials as well. • la R z;s Kent Justices, (1889) 
(2. Q. B. p. 181) one Nicholls a baker and a 
postmaster, had untrue scales belonging to the 
Government and used them for the purpose of 
his trade as a baker. He was prosecuted under 
the Weights and Measures Act, 1874. (41 and 
42 Viet, C. 49) which provides that persons 
having in their possession for use in trade un¬ 
true scales were liable to a fine. A writ of 


prohibition was applied for and the Court held 
that the Magistrates had no jurisdiction to 
hear the case because the provisions of the 
Weights and Measures Act did not apply to 
scale which were Crown property. 


(7) The King is never an infant—That is, 
the King is never incapacitated from doing any 

work on account of his infancy. The law holds 
the King always capable of transacting busi¬ 
ness. 

(8) The King as arbiter of commerce— 

It means that as the head of commerce, the 

Kipg alone has the power of creating markets 
and fairs. 


disqualifies 
the Kiivar 
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tlu* protector 
of ('omnievce 


(9) The King as the fountain qf honour (b) j^ower 

—This expression means tiiccC the King alone ofeonfer- 

creates and confers dignities and louours. 

6. (II) Political Prerogatives -Domestic— 
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11 empowers 
the King to 
appoint 
officers of 


It lurikes till- 
King the 
aead of Jus¬ 
tice, and eiu- 
poweis him 
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(i) Administrative Prerogatives —'1'htse 
corsist of creatioa of peers and eorporatioas ; 
the apposutrneiit and diitnissal of .viioisters and 
other government officials, the headship of 
Army, Navy and Civil Service. 

(ii) Judicial Prerogative —King hthe 
fountain of justice i.e. the only distributor of 
justice and general conservator of the peace of 
the kingdom. The King has alone the right 
of erecting Courts of Justice and hence all juris¬ 
dictions of courts are mediately or immediately 
derived from the Crown. Ju ancient times the 
king dispensed justice in court but now this 
duty has been deputed to their Judges. Hence 
it is said that the King can not determine any 
cause or proceeding save by the mouth of his 
judges. 

It must be noted here that even the King 
cannot without the sanction of Parliament 
grant additional jurisdictions to courts. The 
King cannot legally authorise an;f court to 
proceed contrary to English law. 

Pardon—No person can plead pardon by 
way of defence to impeachment, but the 
King, out of his own mercy, may remit penal¬ 
ties resulting from such impeachment. It is a 
par. of the judicial prerogative. 

l^ut there are instances when even the King 
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canoot pardon, such as, in the case of libel or 
slander. Enduring a sentence operates as a 
pardon. 

In Hay vs. The Tower Division Justices 
(1890) (24. Q. B. D. p. 561) oae Hay was con¬ 
victed of felony and then pardoned. A statute 
provided that no convicted man cotild ever be 
licensed to sell spirit. The court held that as 
Hay had been pardoned, he could be granted a 
license and can hold a public house. 

(iii) Ecclesiastical Prerogative—See Chap¬ 
ter Vll. 

(iv) Legislative Prerogative—The King has 
power of legislation for conquered and ceded 
colonies, until he sanctions a Constitution. He 
has also statutory powers of legislating for 
settled colonies. By the Emergency Powers 
Act, 1919 the King can summon the Parlia¬ 
ment when a state emergency is proclaimed. 

(B) Foreign Prerogative.—(i) The King 
has powei^ to issue letters of marque or make 
reprisals and adopt a system of fair retalia¬ 
tion for the aggression of another community. 

(li) The King has right to make war 
and peace*— This power is exercised exclu¬ 
sively by the King as representative of his 
people and as the highest executive officer of 
the Realm. The King has also discretions to 
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grant or refuse a capitulation or truce to an 
eoemy. He has a right to erect forts and other 
places of strength. He has a right to require 
of every man capable to bear arms personal 
service in case of a sudden invasion and the 
subject is bound to assist bis sovereign. As 
conductor of war, the King can also adopt 
measures to prevent the egress or ingress of 
his enemies out of or into his Realm 

(iii) The right to receive and send 
Ambassadors from and to foreign countries. 
’•>Ac ambassador or any member of bis train 
or family is not liable to civil or criminal pro¬ 
cess. All the officers of the embassy cojoy 
the same privilege and immunities as the 
ambassador. An ambassador may however 
be detained for tuala^in-se. 

(iv) Right of the Crown to take the 
subject’s property—In time of war the 
King can enter upon and use the lands of the 
subject to repel invasion^ but hu can not 
dispossess the subject as *^siiice Magoa Charta 
the subject’s estate in lands or buildings has 
been protected against the prerogatives of the 
Crown.’ 

In a certain case, it was held that. ^Tn 
times of war not only his Majesty, but every 
man that has power in his bands, may take 
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the goods of any one within the realm and do 
all other things that conduce to the safety of 
the kingdom.” 

The Petition of Right OaBe^—C 19io 
(3 K. B. P. Gi9)—The facts of the case were 
that a certain portion of land belonging to 
a subject was taken for the purpose of aero- 
drome. There it was held by the Court of 
Appeal that **naval and military authorities, 
acting under orders from the Crown, both 
under the prerogative and the Defence of the 
Realm Consolidation Act 1914, might enter 
into possession of and occupy the lands of any 
subject to defend the realm without paying 
compensation, and that the prerogative was 
not limited to a case of actual invasion render¬ 
ing immediate occupation necessary.” 

According to Lord Dunedin, the King as 
defender of the Realm has the following 
power, tHt, **That the King as Suprmt'poUUas 
endowed with the right and duty of protec¬ 
ting the realm was for the purpose of the 
defence of the realm entitled to take any 
man’s property and the text gave no certain 
sound whether this right to take was accom¬ 
panied by an obligation to make compensa. 
lion to him whose property was taken. 
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(C) Revenue Prerogative—The following 
Chart explains it in a nut-shell s— 

(Here compare Chart at pp. 20'-21), 

Feudal Dues.-These are dues obtained 
iu exchange of land let out by the King to hi* 
tenants. The King's tenants held land by 
various tenures. Those who had free tenures 
were known as Free-holders and those who 
had unfree tenures were known as Copy 
holders. 

Knight Service. —This was the most 
honourable tenure but subject to three inci¬ 
dents (mentioned in the chart) 

Grand Serjeantry.-The main feature 
of this tenure was the holding of the land 
subject to rendering the king a special service 
of a personal character, e. g. serving as the 
King's Cup bearer. 

Petty Serjeantry—The main feature of 
this tenure was the holding of the land on 
condition of yielding the King annually some 
implements of war. 

Socage— The socager received his estate in 
exchange for fixed services and afterwards for 
a fixed annual sum. 

Ordinary Revenue—It means the revenue- 
which the Crown has had from time immemo¬ 
rial. They are 
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H) The custody of a bishop’s temporalities. 
(ii) The right to annates and tenths. ‘'An¬ 
nates” were the first year’s profits of a church 
formerly paid to the Pope and afterwards to 
the Crown \ and "Tenths** were the tenth part 
of the annual f»rofits of a Church benefice. 

(Hi) The profits derived from Crown lands, 
Woods. Forests and the Board of Agriculture. 

(iv) Right to (a) royal fish, (b) wreck, 
(c) treasure-trove, (d) waifs, and (e) estrays. 

{a) Whales and sturgeons are called Royal 
Fish. 

{h) Wrecks were Crown properties. By the 
Merchant Shipping Act, the owners of wrecked 
ships are now entitled to claim it as against 
the Crown within a year. By ‘Wrecks’ are 
meant (1) things found floating near shore 
ijiotsam), (2) things thrown overboard to save 
ship {jetsam) and (3) things tied to a buoy or a 
like protector for preservation {(igafn). 

No shi{) was a wreck, if there were a human 
being or any living creature on board. 

(c) Treasure-troves are money, gold or 
silver, discovered either in the earth or in some 
secret place where it had been kept concealed 
for a long time past As it is the property of 
the Crown, it is a misdemeanour to conceal it. 
As a matter of grace the King has in certain 
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recent cases paid the finder the value of the 
r treasure trove. 

(d) Bstrays are beasts of value belonging 
to unknown owners which are found wander¬ 
ing at large within the precincts of a nsanor. 
The owner can recover it within a year. 

(e) Waifs were goods thrown away by the 
thief in his flight from Justice, The property 
was confiscated by way of punishing the owner 
for not prosecuting the thief. 

if) Mines of gold, silver and other precious 
metals (called Royal Mines ) belong to the 
King as these are required for coining money. 
But mines containing base metals do not belong 
to the King. 

Esoheat—It is of two kinds, viz. 

(a) Ptf defectum sanguinis i. e. when a man 
dies without heirs or next of kin. 

(b) Per delictum tenentis--\. e. forfeiture of 

a man's property who has been convicted of 
treason or felony. “ 

Duee—These are the fees paid to the King 
for the custody of the estates of idiots and 
lunatics. 

Extra ordinary Revenues—These are 
revenues payable by the subject out of his pri¬ 
vate means ^ e» g, custom duties, income tax, 
excise-duties etc. 'Customs' are duties leviable 
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on exports and imports. This duty was levied 
because the King wanted compensation for 
the upkeep of the ports and for protection of 
the goods from the hands of pirates. ‘Excise’ 
is a duty leviable on the manufacture of certain 
commodities, such as beer, spirits, coffee; 
also licenses such as dog-license, gun-license 
and railway passenger duty are included 
within it. ‘Death-duties’ consist of probate 
duty, estate duty, succession duty and legacy 
duty. Amongst ‘Stamp-duties’ are included 
Court Fees which are payable in stamps, and 
other duties payable on certain documents such 
as Conveyances, Mortgages. Agreements etc. 
Income Tax is a tax payable annually on the 
incomes. 

The Civil List—This is a sum awarded 

to the King, Queen and other members of his 

Royal family in consideration of the King’s 

assigning to the nation bis life interest in the 

hereditary revenue of the crown. 1 he King 
and his Royal Family now receives 470,000 
^per annum. 

Ministers and the Prerogative—Though 
the prerogative octs are peitortued in the name 
of the King, they are no longer the personal 
prerogative of the King in as much as he has 
to ronsult his Ministers before the exercise of 
the prerogative. Hence the prerogatives now 
actually belong to the executive. 
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PARLIAMENTARY SOVEREIGNTY, 


Sovereignty 
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(u) its 
meaning. 


1. What is Sovereignty 

The term Sovereignty includes (a) The kina. 

(b) The House of Lords and (cj The Home of 

Commons. 

The terra Parliament originally meant a 
‘party* or ‘talk.’ and the expression was first 
applied to the discourses of monks. Subsequent¬ 
ly it was used in connection with conferences 
between Sovereigns. Then it came to signify 
meetings of great men to discuss grievances 
either with or without the king. At present, 
it denotes the body of persons assembled to 
confer together. 

1. (a) What is Parliamentary Sovereignty ?— 
The term "Parliamentary Sovereignty*" 
means the supreme authority of Parliament 
and its predominating power in making, alter¬ 
ing or amending laws. Mess. Chalmers and 
Asquith explains it thus, "The king, the 
House of Lords, and the House of Commons 
can make new laws and repeal and alter old 
laws at will, and there are no fundamental 
laws which Parliament can not interfere with.” 



( 27 ) 


**10 England, the king has the nominal 
sovereignty, the Parliament has the legal 
sovereignty and the Electorate has the politi¬ 
cal sovereignty." 

In former times, the king had extensive 
powers • but gradually the power of the King 
has decreased with the corresponding increase 
of the power of the Executive (i.e, the Cabinet), 
with the result that, at present times, the king 
is vested with the sovereign power only nomi¬ 
nally. Thus it is said that ''the king reigns but 
does not g^verti ” The government is actually 
carried on by the Executive, %,e. the officers of 
the Crown ; and, since the Executive is appoint 
ed by the legislative body, commonly known as 
Pailiament, it can be said that Parliament is 
the legal sovereign. In as much as Parliament 
is formed by the representative of the people, 

the Electorate, it is said that the Electorate 
is the political sovereign. Thus we see that 
the Electorate holds, in fact, the sovereignty 
of England. 

2. Legal Limits of Parliamentary Sover¬ 
eignty 

Are we then to consider that Parliamentary 
Sovereignty has no legal limits |» According to 
some writers, it has certain legal limits, it 
cannot legislate against (1) laws of morality j 
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(2j international law and (3) Royal Preroga¬ 
tive. Besidei these limitations there were cer¬ 
tain other ancient limitations; it could not 
interfere with matters connected with (1) The 
king, (2) The Judges, (3) Resolutions of the 
House of Commons and (4) Resolutions of the 
House of Lords. 

In pre-Parliamentary days, the authority of 
the King was absolute. The Parliament or the 
representative assembly first came to be formed 
in 1295. It consisted of the Earls and Barons, 
the Archbishops and Bishops, the Deans and 
Archdeacons, a couple of knights, citizens and 
burgesses for each shire, city and borough res¬ 
pectively. This was known as the Parliament 
of the estates af the realm. 

In course of years the Parliament ^ords 
and Commons, with the consent of the king 
began to assert its powers in various ways ; 
e.g. in the framing of Statutes and the conse¬ 
quent framing of rules of debates and procedure 
generally. The king, in exercise of his preroga¬ 
tive, bad the power to legislate only on matters 
of trifling importance known as ^legislation by 
ordinance*; but in case of important matters 
the Statutes or an Act of Parliament was re¬ 
quired. 
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Q Distinguish between a Statute and an 
Ordinance. 

A. A Statute was an enactment by the 
King, at the request of the Commons and with 
the assent of the Lords, whereas, an Ordinance 
was one issued by the King on the advice of 
his Council. Thus, while the former was under 
the control of the Parliament, the latter was 
entirely free from it. A Statute could bfe re¬ 
voked only by an Act of Parliament ; whereas 
an Ordinance could be revoked by the king in 
Council at any time. 

Gradually, the power of the king began to 
be restricted, and Parliament, as noted above. 
l>egan to assert itself. 

Note :—Thr right of legislating by Proclamation 
was obtained by Henry VIII, but in the reign of 
Janies I, although the commons! complained of the 
abuse of Proclamations, yet the Judges continued to 
uphold. 

3. The Suspending and Dispensing Powers 
of the King:—lu exercise of the Suspending 
Power, the King was able indefinitely to nullify 
the operation of any particular Statute, In 
exercise of the Dispensing Power, he could do 
away with statutory penalties in favour of 

* ( Vide—Hallam's Constitutional History^ 
Vol I ). 
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any particular individual or individuals. The 
Dispensing Power of the king is illustrated in 
the case of Tbonaas vs, Sorrell (16741 (Fhonias 
Constitutional Cases, p, 16) and Godden vs. 
Hales (1686,11 St. Tr. 1165). By the passing 
of the Bill of Rights, the Dispensing Power ot 
the King was effectually demolished. Traces 
of the said Powers are still left in the King. 
For Dow-a-days, the King has the right not 
only to pardon, but also a limited amount ot 
Dispensing Power as well. 

Not6 I —Pardon implies condoning past offences 
only, while “Dispensation’* condones future offences 
as well. 

4. The Judges—In the 17th century, the 
Judges held the Common Law as superior in 
authority to the Acts of Parliament, As Coke 
puts it ‘'when an Act of Parliament is against 
common right and reason, or repugnant or 
impossible, the Common Law will control it,” 
In Day vs. Savage (1615) Hobart J. held “Even 
an Act of Parliament made against natural 
equity as to make a man a Judge in his own 
cause, is void.” Similar tendency had been 
shown by Equity-Judges as well j in fact, they 
look at a Statute irom the stand-point of the 
evil it seeks to remedy. 

Besides the ancient limitations herein before 
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mentioned^ there are other actual limitations 
of the Parliamentary Sovereignty, viz. 

(1) The Growth of the Power of the 
crown. 
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(2) The Electorate, who being political 
•overeigns of the country can enforce their 
will. 

(H) Leagues for Political purposes— ue, the 
right of association for political purposes or 
otherwise. 

{ 4 ) The League of Nations. 

( 5 ) A Free Press, which can ventilate its 
opinions fearlessly. 
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PROCEEDINGS AGAINST THE GROWN AND ITS 

SERVANTS. 

(1) The general law is that no action lies 
against the King. But there were in former 
times three remedies against Sovereigns for the 
recovery of land or property. These were 5 — 

(а) Monstrans de droit —It means a Judgment 
against the Crown upon a special case estab¬ 
lished by commission or inquest. It has now 
become obsolete. 

(б) Traverse of office—This remedy was 
obtainable only in cases of goods and chattels^ 
or where the office did not give possession of 
land to the King. This has also become ob¬ 
solete. 

(c) Petition of Right—It entitles the claim¬ 
ant to restitution of properties, both real and 
personal, or to compensation for them. It may 
be based on contract, on grants by the Crown, 
for the goods supplied or for unliquidated 
damages for breach of contracts. Cf. Petition 
of Right Act, 1860 

• (2) Contract made by Civil'.Servants on 
behalf of the Crown—A colonial governor is 
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immuae ia respect of coatract made by him on 
behalf of the Crown (Macbeth vs, Haldimand)* 
All Crown-servants both Civil and Military, 
hold office under the royal pleasure. The tacts 
of the case Dunn vs, Macdonald will be of inter¬ 
est here. A subject sued the Queen for damages 
for dismissing him from his post before the 
period, for which his service was contracted, 
expired. The court held that in as much as the 
subject held the office at the Queen's pleasure 
he has no right of action against the Queen, 
He then brought a suit against the person who. 
employed him (Macdonald) but it was held that 
where a public servant, acting on behalf of the 
Crown, makes a contract with a person, he is 
not responsible for a breach of such contract. 
Dunn vs. Macdonald (1896) 1. Q. B. p. 401. 

A crown servant holds office during the 

royal pleasure, and that even if a special con 

tract could be proved the Crown will not be 
bound by the same. Hales vs, i'he King (1918) 

Cases where the title of the Crown to 
property is indirectly questioned— In case 
of a Suit between subjects in which the rights 
of the Crown may be indirectly involved. (^) 
Where the king is interested SAparen patriae, (c) 
Where the king acts as protector of the right of 
his subjects. In all these cases, the Attorney 
General must be made a party to the Suit. 
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THE CROWN AN0 THE CHURCH. 

Tbeldig is the supreme head of tl.e Cbarch 
of England, The King convokes, proiogu^es and 
dissolves the two Houses of Convocation. 

1* Convocation—There were legisla¬ 
tive authorities for the Church viz. (i) the 
Houses of Convocation, (li) the House of Lay¬ 
men. There are two Houses of Convocation— 
the Canterbury House and the York House — 
in which the Archbishop and the bishops bold 
the upper chamber, and deans, archdeacons, 
proctors and lower clergy bold the lower 
chamber. The original purpose for calling a 
a Convocation was for voting money to the 
King. Gradually it began to deal with legis¬ 
lation. 

By the passing of the Church of England 
Assembly (Powers) Act 1919, three legislative 
bouses were made. viz. (1) The House of Bi¬ 
shops. ( 2 ) The House of Clergy and (3; The 
House of Laymen. The three houses can sit 
together or separately and can appoint a 
legislative committee to consider measures 
voted by both Hoiliet. ^ 
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A measure bas to pass successively through Hu! pso- 
(i) the legislative committee, (ii) the ecclesiasti- - 
cal committee and (iii) the Parliament in both Stotes 
the Houses. Upon being, approved, it is sub¬ 
mitted to the King tor his assent, and then it 


becomes a statute. 

2. Archbishop of Canterbury—He is the ^ 
ecclesiastical superior of all the Bishops in his 
province gnd is allowed precedence in rank to biifhop of 
the Archbisbop of York, He can grant dispen- 
lations to marry at any time or place. He can 
claim to crown the King, whereas the Atchbi- 
shop of York can claim to crown the Queen. 

Both Bishop have right to sit in the Privy 
Council to hear ecclesiastical appeals. 

The Archbishop of York is next in rank to 
the Archbishop of Canterbury, but is the head 
of all the Bishops in his province. Voik. 

'Bishops* lower in rank to Archbishops. 

Their duties are to ordain priests and deacons, 
to help Archbishops in cons^ratiog bishops, to 

. . , , tbeirdubffi 

license curates, to license churches and other and powers, 
buildings for public. worship, to consecrate 
churches and churchyards. The bishops sit in 
rotation in the Judicial Committee of the Privy 
Connctl to hear appeals relating to ecclesiasti* 
cal matters. ^ 

The *Dean* is the head of the chapter, which 
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I 

is supposed to be the advisory council of the 
bishop. He presides at the election of the- 
Bishops, He performs the ceremony oj enthron“ 
ing an Archbishop and installing a bishop. 
No person can be appointed a dean till he has- 
been in the priest's order for six years. 

The Canons and Prebends are members of 
the bishop’s advisory council. Their duties- 
are to assist the dean in the Cathedral services 
and also to preach in the Cathedral Church, 
and sometimes in other places too. 

An Archdeacon—Is the ecclesiastical 
superior in his district. His duties are to give 
directions for repair of church and parsonage. 
The qualification of an archdeacon is that he 
must have served in the priests order for six 
years. 

The Rural Dean— Is an ecclesiastical 
superior in his district. His duties are to look 
after the repair of church property, and to 
report to the Bishop of any clerical scandal in 
bis district. 

The Parish clergy— Consists of rectors, 
vicars, perpetual curates and curates* The 
difference between the Rectors and Vicars is 
that the former is entitled to all the tithes of 
the benefice be it great or small, whereas the 
latter is entitled only to the smaller tithes. 
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3. Privileges and Liabilities of the Oler- 
gyman—They are (a) Freedom from being 
.arrested while going to perform devine service, 
or actualy performing or returning from such 
^performance, 

(b) Freedom from being arrested while 
proceeding to or returning from convocation. 

(c) The Bishop can veto the proceeding 
under the Clergy Discipline Act and the Public 
Worship Regulative Act. 

(d) A clerk may become a layman by giv¬ 
ing six months notice under 33 & 34 Vict,c.91. 

(e) The Bishop has power of expelling any 
member from the church, when he is guilty of 
uncleanliness or wickedness of life. 

(f) He may be a school master or a profe¬ 
ssor or hold other literary posts. 

The Liabilities are as follows 

(a) He is subject to the common law. 

(b) He can be made to pay the costs of 
.proceedings for immoral conduct. 

(c) He can be tried for simony and non— 
residence under the Old Church Discipline Act, 
.as well as uncleanliness and wickedness of life 
under th^ Clergy Discipline Act, 1893. 

(d) No Clergyman can become a member 
of the House of commons or a borough CouU' 
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csllor, but he may be a county or priest Coun¬ 
cillor. 

(e) He cannot, without permission from' 
the clery, form more than eighty acres of 
land. 

(f) He cannot engage himself in any trade 
for profit where there are more than six part¬ 
ners, or unless he has inherited the business. 

Ecclesiastical Oourts—The principal Eccle¬ 
siastical Courts are— 

(1) The Oourt:of the Archdeacon-presi¬ 
ded over by the official principal. This court 
has now become obsolete, 

('^) The Bishop’s consistory Oou^t— 
Presided over by the bishop’s Chancellor. This 
Court has Jurisdiction both civil and criminal 
to try clergy and the laity. It can try clergy 
for uncleanliness and wickedness of life, and 
laymen for such deadly sins as fornication^adti* 
Itry, incest, and so on It can try both clergy 
and the layman for gross misbehaviour within 
the preciots of a Church or Churchyard. The 
mode of punishment was by admonition, 
penance, expulsion from the church and by 
excommunication. 

(3) The Oourt of the Bishop,presided over 
by the Bishop in person, has jurisdiction to try 
cases under the Church Discipline Act. 



(4) Arches Court Presided over by the 
Dean of Arches. It has jurisdiction to her 
ecclesiastical appeals from the Bishop’s consis¬ 
tory Courts. 

(d) The Provincial Court of the Archbi- 
shop of Canterbury—exists but nominally 
as the regular works are done by the Arches 
Court. 
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(6) The Provincial Court of the Province 
Province of York presided over by the Dean 
of Arches, has jurisdiction to hear appeals from 
the Consistory courts. 

(7) The Court of the Archbishop, presided 
over by himself, having Jurisdiction to try 
bishops for ecclesiastical oflences and alt Other 
persons for heresy. 

(8) The Judical Committee of the Privy 
Council, i* the supreme court of appeal in all 
matters ecclesiastical. 
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CHAPTER VIII. 


Explain the 
term “equa¬ 
lity in the 
eye of law.’ 


All men are 
equal in the 
eye of the 
law, and if 
they break 
the law, they 
are liable to 
puaishment 
in the ordi¬ 
nary couil 
of Justice. 
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LEGAL STATUS OF THE SUBJECT. 

1. General Equality—-The general prin¬ 
ciple underlying this is well expressed in the 
legal maxim “Equality in the eye of Law.** 
What it signifies is, that if any person violates 
the law, he is equally liable to be tried and 
punished by an ordinary Court of Justice, irres¬ 
pective of whether he is an official or not. Of 
course, it does not apply to the King, for there 
is a maxim “the King can do no wrong.** There 
is, however, a line of demarcation between per¬ 
sons acting in discharge of public duties and 
those acting in private capacity ; but this pri¬ 
vilege is indeed very limited. (Cf. Dicey’s Law 
of Constitution, Chap. XU). 

2. Public Authorities Protection Act— 
By the passing of this Act the Status of the 
subject has a little further been extended. It 
enacts that a person acting in execution of any 
statutory or pubUc doty or engaged in any 
official act, can be sued by any person for 
neglect or default, provided the action is 
brought within six months from the date 
when the cause of action arises. (Cf, 56,57 Viet. 
c61.) 
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3. Immunities of High Ofiacials—In this 

connection, it must be noted, that certain 
privileges are granted to High officials, such as 
the Viceroy or the Governor of any province for 
acts, which if committed by an ordinary person, 
would be deemed to be an offence. 

The general law is that a principal is 
liable for his agent’s wrong. But this section 
provides an exception in favour of High 
Officials (See. Lane-vs Cotton (1700) Salkeld-p 
17.) But if he is personally guilty of breach 
of duty, he incurs a civil liability. ( Henley 
vs. Mayor Lyme (1828) 5 Bingham, 17). 

The high officials are given certain powers 
oye:' their subordinates, so that they are free 
from liability in respect of actions which 
would subject others to severe legal penalties. 

But where the officer acts ultra-vires (i. e., 
without Jurisdiction ) he is liable in damages fcr 
his act. 

4—“Acts of State*'-^Its Definition This 
expression is used to denote important State 
docoments or important executive acts. In its 
legal sense it denotes an act of State policy, 
done under the authority of the crown, which 
would otherwise constitute a wrong, but 
which, being an Act of State, is not cognizable 
by any municipal Court. 
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See Buroo-vs*Deuman ( 1859 ) 2 Ex. Rep-107. 

Salaman-vi-Secretary of State for lodia- 

(1906 )-l KB. 613. C.A. 

6: Judicial Immunities r—AfJudge acting 
without jurisdictiou or in excess of jut UJ let ion 
is liable to be sued in a civil Court ^ but he is 
not so liable for bonafide mistakes or for even 
acting maliciously within his jurisdiction. A 
Judge of the Supreme Court, if guilty of mis¬ 
conduct, may be removed by the Crown upon 
the application by the House of Parliament. 
Judges of Lower Courts may be removed by 
the Lord Chancellor. 

6. Immunities of Trade Unions Traders 
are given certain latitude over ordinary people 
by virtue of certain enactments. See-Conspi¬ 
racy and Protection of Property Act-1875. |3. 
Also, Trades Disputes Act, 1906 (6 Edw. Vil 
C. 47), which provides that an act done bona- 
fide in contemplation of a trade dispute is not 
actionable in a civil Court. 

7. Persons labouring under legal dis¬ 
advantages This section deals with such 
classes of men as are govetoed by special laws. 
They are, for instance,(a) The Army, the Navy, 
the Church i Persons having previous con¬ 
viction (c) Paupers; (d) Aliens ^ (e) Bankrupts *, 
(f) Outlaws. 
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The people falling in one or other of the 
al 30 ve mentioned classes are looked npon more 
strictly than the common citizen; i.e. to say, 
their rights and status are lesser in comparison 
with cnac ot an ordinary man. For e.g. a person 
previously convicted of an offence, would be 
punished even for an offence for which an ordi¬ 
nary person will not be liable. 

8 (a) Aliens -^n alien is any person who 
is not a British subject. Formerly, aliens could 
not hold land or inherit lands within the realm 
from others or till public offices or possess civic 
fights. But the Magna Charta provided that 
alien merchants might enter or dwell in Eng¬ 
land for the purpose of commerce. But in time 
of war they should be kept in custody for the 
safety of the British subjects in the hostile 
country. By the royal prerogative an alien 
20 ttld become a denizen or a British subject by 
a private Act. There were certain restrictions 
against naturalisation of an alien, but it has 
subsequently b:^n abolished by the Naturali* 
lation Act 1870. 

In short, in England, now*an alien enjoys 
full civil as opposed to civic rights. He owes 
temporary allegiance and is subject to British 
Laws, and enjoys their pro tection/ Real and 
personal property of every description may now 
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be taken, acquired, held and disposed of by an 
* alien in the same manner in all respects as by 
a natural born British subject j but no right 
is conferred on him to hold real (i.e. landed ) 
property situated out of the United Kingdom. 
He has full personal liberty now. 

A natural-born British subject may, also in some 
cases, become a statutory alien either by being 
voluntarily naturalised in a foreign state or by a 
declaration of alienage. 

But though he must pay taxes when domi¬ 
ciled in England he cannot exercise either the 
parliamentary or municipal franchise ; neither 
can he own a British ship or any share therein 
An alien can bring and defend actions and 
institute prosecutions. 

8 (b). Undesirable Aliens Aliens who 
are either criminals or who have no ostensible 
means of support are called Undesirable Aliens 
The Aliens Act of 1905 was passed to prevent 
those aliens from entering the country. The 
undesirable aliens are :-(l) Those who cannot 
satisfy the authorities concerned as having 
sufficient means of supporting themselves and 
their dependants •, (2) Those who are lunatics 
or idiots or persons suffering from disease or 
in6rmity ; (3) Those who have been sentenced 
for an extraditable offence in a foreign country ; 
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(4) Those who are punished with expulsion. 

(5) Aliens who abuse the hospitality. 

During the great continental war, an Act 
was passed, known as the Aliens Restriction 
Act» 1924 whereby His Majesty was empo¬ 
wered in case of war or any national emergency, 
to pass orders (a) Prohibiting the landing of 
aliens in or departure from the United King¬ 
dom. (b) For deportation of aliens, ^c) Select¬ 
ing areas for their residence, (d) For registration 
of aliens, (e) For appointment of oflacials to 
supervise their movement, (f) For imposition 
of penalties for non-compliance with orders, 
(g) For arrest, detention, and searching of 
premises of aliens. 

Further emergency powers were given by 
the Aliens Restriction Continuance Act, 1919, 
(9 & 10 Geo Y. c. 92 ;. 

An alien can not change name. He may, if 
resident for over ten years,sit in a jury but any 
party can take objection on this ground. 

8 (c). Alien Enemies •—A person who 
voluntarily resides or carries on trade or busi¬ 
ness in enemy territory, is called an alien 
enemy. But it has been given a wider meaning 
under the “Trading with the Enemy Act, 1915 
{ 5 & 6 Geo V. c. 98), whereby persons having 
hostile associations may be treated as enemies 
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though actually not residing in an enemy 
territory. 

An alien enemy cannot sue or initiate any 
proceeding in a British Court, ^’ithout sanc¬ 
tion from the king. But he may be sued without 
the sanction. Any cause of action accruing to 
him before war remains su pended till the con¬ 
clusion of the war ; but during the war no right 
of action can accrue to him. A mere declaration 
of war operates as if it is an Act of Parliament, 
prohibiting all intercourse with the enemy 
except under sanction from the Crown. In the 
case of contracts made with an enemy before 
war, the contract is dissolved if the fulhlihent 
of its conditions would involve any intercourse 
or dealings with the enemy during war. Under 
the Aliens Act 1C19, ex*enemy aliens are prohi¬ 
bited from acquiring land in the United King- 
dom. 

9. Women>-Before Sex Disqualification 
Removal Act (1919 ), woman had full civil, 
though a somewhat restricted civic rights. 
A woman cannot sit in the House of Lords. 
But they can now bold almost all local offices, 
and can also vote at almost all local electioop. 
A woman elected as a Mayor can, as well, act 
as a Magistrate. They can be appointed to 
any ofificci civil or judicial or may be admitted 
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in Iflos of Court, or may serve as Jurors. Wo- 
meu can be admitted as Solicitors provided 
they have taken the proper qualifying degree 
required of a man. Women can be admitted 
in any University to *any degree and may be 
admitted to its membership also. 


CHAPTER IX. 

THE LIBERTY OF THE SUBJECT. 

Having considered the "Status" of different 
kinds of Subject in the preceeding chapter^ we 
are now in a position to discuss on the Liberty 
of the Subject. Before dealing with this 
subject we should, for the sake of convenience 
divide it into (1) Personal liberty, (2) Redress 
of Subject when deprived of liberty, (3) Redress 
for false imprisonment and malicious prosecu- 
tioa (4) The writs of Habeas Corpus, (5) The 
right to trial (6) Trial by Jury. (7; Powers 
of detention in non criminal case.<j. .S) Use of 
force. 
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smb-lieada. 



( 48 ) 


(1) On Personal Liberty—I^ every 

iVrsonul . kia^dom the subject allowed more or less 
Liberty of ... ^ i 

tUe Subject, personal liberty, or freedom of movement, in 

^i) 4 uavuiite{'(l gQjjjg countries, for instance in Belgium, the 
con^tiiutioll personal liberty is guaranteed to the subject by 

as a'ma£ written constitution ; but in England, the 
ofrij'hr, subject enjoys it as a matter of right, not 
depending upon any w ritten law. 

What are the ( 2 ) Rodross of Subject when deprived of 
remedies Liberty A subject who has been wrongfully 

subjociwhen deprived of his liberty has the following re¬ 
deprived of medies to depend upon, viz :— 

Liberty. 

(a) Suit for damages, for false imprison¬ 
ment or wrongful prosecution. ' 

’ (6) A criminal prosecution for assault or 
battery. 

(c) Suit for recovery of costs incidental to 
defending unjustifiable proceedings. 

(d) Habeas corpus. 

(e) to appeal in a Criminal Court of 
Appeal. 

(3) itedress for False Imprisonment— 

How to The person who wants relief under this 

for fwise im-‘ sectiott| must first b^ acquitted, before he can 
prieonineut F fou damages, No damage, however, can 
be recovered unless the malice of the defendant 
is proved or that the defendant has act;cd 
without reasonable or probable cause. The 
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damages allowed may be (a) Compensatory ie 
or Compeas<it.oa or (b) Vindictive /<. tLse 
wh.cb wUl be treated more a. a 
than compensation. 

(*) Arrest :-Ao arrest can onlv be effected 

.«I.r . pro„„ .f 'J 

'<«>««< t/e p,:s""i' 

pnvate person can arrest without warrant 
only when he i, satisfied that a felony has Wn 
committed. C/. Cr. P. Code. Sec. 59. 

The H Of Habeas Oornns 

the Habeas Cornus Aet hoo . 
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Hability for not delivering np the^'prisow” 
The proceeding excited sympathy as thl 
prisoner had to remain confined for a Io„ 
period, the Long Vac.atfon i, • • 
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As to the contents of the Act, it provides 
that upon motion or demand by or on behalf of 
a prisoi:]er,a prerogative writ of Habeas Corpus 
for such prisoner may be obtained from one 
of the judges calling on the officer in whose 
custody the prisoner is, to bring him up before 
the court, so that, it may he determined whe¬ 
ther the confinement was lawful or not. There 
upon the court shall discharge the prisoner, if 
bailable, on giving security, to be fixed accord¬ 
ing to its discretion, to appear and answer 
to the accusation. 

Extension The Act applies to the 
Channel Islands and Isle ot Man, but not to 
a British Colony or foreign dominion ot‘ the 
Crown, where there is a court of competent 
jurisdiction. 

Uses I—The writ has been used (1; To set 
free slaves, when slavery was prevalent, (2) 
to restrain the rights of a parent over a 
child and (3) to restrain the rights of a 
guardian over his ward. 

(5) Appeal—Tlic Criminal Appeal Act 
(7 Ed. VII, c. 23) provides for an appeal 
against conviction on a question of law, also 
on a question of law and fact, or on fact only, 
provided the necessary leave of the Criminal 
Appeal Court is first obtained, or the trying 
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incite certifies that it is a fit and proper case^ 
dor appeal. On appeal, the sentence of the 
Appeal Court may be enhanced also, 

K«fgarding procedure, notice of appeal 
must be j'iven within ten days after conviction ^ 
^ and all death sentences or sentences for 
corporeal punishment have to he put off till 
the end of this period or till the date of the 
linal appellate finding. The Appellate Court 
has the right of calling witnesses and admitt* 
ing bail. The Home Secretary may submit a 
petition for pardon received by him, for the 
opinion of the Court of Appeal. 

Be it noted, that this Criminal Appeal Act 
does not, in any way, alter the right of the 
Crown to pardon or commute criminal 
sentences. 

(6) Trial by Jury-This system was 
introduced for better trial of person accused 
of crirai- al offences. Every offender cannot 
claim trial by jury. By the Summary Juris 
diction Act (1879) only persons charged with 
an offence, in respect of which he is liable to 
be imprisoned for a term exceeding 3 months 
can demand trial by jury, A parent or a 
guardian may exercise the right to claim trial, 
by Jury in case of the accused when he is a 
child. 
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(7) Power of Detention—For protectiou 
of children, lunatics, or person, incapable of* 
protecting therasehes or persons suffering 
from dangerous or infectious diseases, there 
are statutory provisions for safe-keeping in 
places like reformatories, asylums, hospitals 
etc. This is done in exercise of the power of 
detention by the Crown even in noa-crioiinal 
cases. 
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(8) Use of Force —It is quite lawful for 
a person to use force for self-defence, or 
protection of property,for prevention of crimes, 
for preservation of public peace, or to bring 
offenders to justice. But in every case, the 
use of force must be absolutely essential and 
not arbitrary, or more than what is required. 

Reasonable force may be used with 
impunity when (tj) one is acting ia defence of 
person or property or (b) occupies a peculiar 
relationship to the person beaten, such as 
father and son, husband and wife, teacher 
and pupil or [c) in the preservation of public 
peace and (d) generally for the assistance of 
the weak, provided it * does not step beyond 
the law. 



CUAPTE X. 

LIBERTY OF DISCUSSION. 

(1) Freedom of Speech—Liberty of 
speech and publication is allowed to all 
British subjects in the United Kingdom, 
provided that the law is not infringed. This 
right is known as the 'Liberty of Free Discus¬ 
sion.' To quote the words of Chalmers and 
Asquith "British subjects in the United King- 
dom may speak and publish what they choose 
provided that the law is not infringed.*’ In 
considering this subject, we have to take note 
of the following sub-heads, viz. 'defamation*, 
'sedition*, 'blasphemy' and 'obscenity*, 

(2) Dofamation—A 'defamatory state¬ 
ment* is a statement concerning any person, 
which exposes him to hatred, ridicule, or 
contempt, or which causes him to be shunned 
or avoided, or which has a tendency to injure 
him in his office, profession, or trade. It may 
be of two forms a libel or a slander; when 
it is in writing, printing, painting or in 
in any other permanent form, it is called a 
Libel ( and when it is oral i,e. spoken words or 
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any other transient manifestation, it constitu¬ 
tes a Slander. 

The difference between Slandei and LibeJ 
may be thus expressed in a nutshell ;—Slander 
is spoken defamation, whilst libel is a written 
one; slander is defnnation in a transient 
form, whilst libel is defamation in a perma¬ 
nent form. Libel is bjth a civil wrong 
and a criminal offence whereas slander is a civil 
wrong, except in very few rare instances. 
Whereas in cases of slander, mere truth of the 
statements would serve as a good defence, in 
the case of criminal libel, truth as well &s 
publication for public good must both be 
proved. 

(3) What is Publication—Publication 
is the making known of the defamatory state¬ 
ment, after it has been written, to some person 
other than the person of whom it is witten 
The publication must be to a third person, who 
is able to take it in a defamatory sense, and 
must be accompanied by the intention or 
negligence of the person defaming. In the 
case of criminal libel, no p’roof of publication 
to a third person or of special damage is nec 
essary ; mere impution of same is insufficient, 
(4) Defence in Actions for Defama¬ 
tions-The proof of the truth of the allega- 
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tions is the most effective defence. So is also 
the case if the statements are but fair and 
bottafide comments on a matter. The third 
defence is, if it can be classed as a privileged 
communication. 

(5) Privileged Communication—This 
class is divided again into ( a) absolutely 
privileged statements and (B) those privile¬ 
ged in a qualified sense. Among class ‘A’ 
are included d) Judicial proceedings and docu¬ 
ments relating thereto (iii Parliamentary 
proceedings, specially, words spoken or publish¬ 
ed by the members thereof, (iii) Naval, Mili¬ 
tary ane State proceedings including statements 
made by government employees as to State 
iMisiness. (iv) Proceedings and report of 
proceedings of a court martial, of a military 
enquiry, of a judicial enquiry or of a House 
of Parliament, if published by order, (v) 
True reports of proceedings held before an 
r.pen Court. 

(B) Among the Qualified Privileges may be 
ranked (a) Communications made in pursuance 
of a legal, social or moral duty, (b) Statements 
by a man, in his own defence against accusa¬ 
tions, (c) Communications between persons 
possessing a common interest, (d) Reports of 
Judicial proceedings, provided they are not 
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inaccurate, biassed or malafidess>^ blasphemous 
or indecent^ (e) Report of parliamentary 
debates, ( f) Public comments on matters of 
public interest, and (g) Correct report of pro¬ 
ceedings in a public meeting. 

Press privilege The Press and Journa¬ 
lists have been given an important concession 
of asking apology for an offence. Of cour.se 
in certain cases, they may be tried and fined ; 
but generally, making of apology is deemed to 
be sufficient for trivial offences, 

(6) Blasphemy—Mr, Justice Stephen 
says,‘Every publication is said to te blasp¬ 
hemous which contains matter relating to Giul, 
Jesus Christ, the Bible or the Book of Common 
Prayer, intended to wound the feelings of 
mankind, or to excite contempt and hatred 
against the Church, or to promote immorality' 
Blasphemous writings are treated as libels and 
misdemeanours. Formerly,the offence of apostaejf 
or denial of the Christian truths and henst/ or 
denial of some essential doctrine of Christianity 
and even profane and common swearing were 
regarded as ofience8,but they have now become 

r 

altpost obsolete. 

(8) Obscenity—It inclqdes the writing, 
making or publishing of obscene and criminal 
books, pictures or effigy,which have a tendency 
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to corrupt those, whose minds are open to 
immoral infitienoe. Purity of motive is no excuse 
for the publication of indecent matters. Mere 
possession of indecent writings etc. is not 
criminal. 

By the Post Office Protection Act, 1884 (47 
& 48 Viet 76), it is an offence to send by post 
indecent writings, prints and the like. By the 
Post Office Act, 1870 (33 and 35 Viet, c. 79 ), 
Postal authorities may stop transmission of 
indecent matter by post. 

By the Indecent Advertisement Act, 1889 
(51 and 52, Viet, 18), it is an offence to place 
indecent advertisement, or to write indecent 
words or otherwise publish indecent matters on 
any building, wall, gate, public urinal or tfueb 
public places. 
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THE RIGHT OF PUBLIC MEETING. 

1. Liberty of Association :—Upder the 
English law, people are generally allowed 
liberty to form an association, provided its 
object is lawful and not such as to cause appre¬ 
hension or danger to people or the Government. 
Ihere are statutes as well, which lay down 
rules for associations made for special purpose 

(i) The Companies ^ct, (ii) The Society 
Registration Act, and others, 

2. Public Meeting—Besides the right to 
form Companies and Asscciations, every 
person has a right to meet others at any app¬ 
ointed place or time for discussing on matters, 
which are lawful and not prohibited. But this 
right is restricted when the members become a 
nuisance, or a cause of trouble to others, or l)c- 
haves in a way contrary to the provisions of 
law. When this right is openly violated, 
people are said to ‘men^bers of an unlawful 
assembly/ 

3. Unlawful Assembly —Mr. Serjeant 
Stephen dehnes an Unlawful Assembly as *sl 
meeting of great numbers of people with such 
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Rrifcumstances of terror,as cannot but endanger 
Ihe peace, and raise fears and jealousies amon- 
fgst the subjects of the realm.” 

[ Under the Indian law, a group of five or 
more persons assembled for the common pur¬ 
pose of doing an act declared under the Indian 
renal Code as 'wrongful* is called an Unlawful 
Assembly’.” 

4. Right of Meeting in a Public Thorough 
fare or a Public Square- 

In the case of R. vs. Graham ( 16 Cox p. 
420), it was held by Mr. Justice Charles that 
the law recognised no right of public meeting 
in a public thoroughfare, it having been 
dedicated to the public for no other purpose 
than that of providing a means for the public 
passing and repassing along it. A place of 
])ublic resort is analogous to a public thorough 
hire ^ and although the public may often have 
held meetings in places of public resort with¬ 
out interruption by those having control of 
such places, yet the public have no right to 
hold meetings there for the purpose of dis¬ 
cussing any question •whatever—social, politi¬ 
cal or religious. 

5. Revolutionary and Dangerous Meetings 
—These are prohibited by statutes and Acts, 
Vide 37 Geo. IH. c. 123, which condemns a 
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person (or administering oaths to a member of 
a particular society, whose objects are unlaw¬ 
ful. Similarly, a persuo taking any oath for 
being engaged in a seditious or mutinous pur¬ 
pose, or to break the peace, or to obey any 
leader in the performance of a wrongful act, 
is guilty of felony. 

Under the Indian law, it is an olTence to be 
a member of an unlawful assembly, or to hire 
or connive at hiring of persons to join an 
unlawful assembly or knowingly joining or 
continuing in an assembly of five or more per 
sons after it has been commanded t > disperse. 

By the Public Meeting Act, 190 K { 8 Edw. 
Vll. c. 6 ) disorderly conduct at any lawful 
public meeting is punishable as an ofifence. 

Jt must also be noted that an assembly 
which was not unlawful when it assembled 
naay subsequently become an unlawful 
assembly. 



CHAPTER XII. 


ROUTS, RIOTS AND MARTIAL LAW. 


1. The meaning of Routs and Riots 
A ‘Rout* is defined as a disturbance of the peace 
liy persons assembling with an intention to 
cause a riot. It is regarded as a misdemean¬ 
our, and is punishable as such. 

‘Rioting'—“Whenever force or violence is 
used by an unlawful assembly, or by any mem¬ 
ber thereof, in prosecution of the common 
object of such assembly, every member of such 
assembly is guilty of the offence of rioting." 

Where persons join an unlawful assembly 
for the purpose of committing an assault and 
instead of preventing those armed from using 
their weapons, encourage them to do so, they 
are in the same position as those members of 
the unlawful assembly who struck the blows. 

The essentials of a *riot' according to Mr. 
Sergeant Stephen ^ 

(^i) A tumultuous disturbance of the peace. 

(6) By an assembly of three or more persons. 

(c) Having an object of execution of some 
private enterprise. 
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(d) And actually exercising same in a violent 
manner, to the terror of the people. 

The act perpetrated by rioters may be law¬ 
ful or unlawful. 

2. The Riot Act (^ St. 2. C. 5 ) — 

It provides that where an assembly of twelve 
or more persons remains together, and causes 
riot after being warned by a proclamation to 
disperse issued by a proper authority, viz. a 
magistrate, county sheriff, a borough mayor 
or a borough Justice, such persons shall be 
guilty of felony. The Act further provides 
that the person reading the proclamation shall 
go among the rioters Or as near to them as he 
can safely come, and any wilful opposition to 
the reading of the proclamation is to be treat¬ 
ed as felony. If the persons do not disperse 
within an hour, any Justice or constable may 
seize the rioters. But persons who happen to 
be on the spot are not to be treated ai felons, 
unless there is evidence to prove their compli¬ 
city with the rioters, 

3, Military Force—The help of military 
force can only be taken Wrhen without such help 
there is no possibility oi suppressing the riot 
which is likely to be of a serious kind. 

The duty of preserving order rests primarily 
with the cw^il officer. A military officer must 
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alwa) s act under the direction of the Magis¬ 
trate. But there may be exceptions in case of 
critical moinents. Refusal to carry out the 
orders of a superior officer is an offence triable 
under court martial. 

Q. How far the orders of a superior officer 
justify force y 

Ads. In Keighly vs. Bell ( 5 C & P. 254 ) it 
was held that a soldier acting under the orders 
of his superior officer is justified unless the 
orders he manifestly illegal. 

4. Martial Law—what it is f— 

(a) It includes the taw formerly adminis¬ 
tered by the Court of the Constable and Mar¬ 
shal. The Court of the Constable and Marshal 

■'i 1 

was an old Court which used to decide Cases of 
contracts concerning deed of arms. Gradually, 
the matters of treason and felony were taken 
out of its jurisdiction. In course of years, its 
jurisdiction was limited to "cognisance of cases 
of Contracts touching deeds of arms and war 
out of the realm and also of things which touch 
War within the realfh which can not be deter¬ 
mined or discussed by the Common Law.* 

(b) It includes what is properly termed 

* For a history of the Court, See Maitland, Const. 
History, p. 217. 
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Military Law, for governing the soldiers. 
Military Law is a code which is applicable, 
when on shore, to soldiers (Regulars, Territo¬ 
rials when in training and Royal Marines when 
on shore) only, in war and peace, at hooje and 
abroad for trial of acts recognised as military 
offences by the Army Act. It lays down rules- 
for trial of soldiers, (1) for military offences, 
such as offences against discipline and offences 
committed by one soldier against another and 
for certain grave civil offences, such as treason,, 
murder and rape. 

Military offences when serious are triable 

by courts martial} but when minor, are triable 

by commanding officer. The punishment dealt 

with under the Military Law is more rigorous- 
• * 

than those dealt with under the Civil Law, for 
the same offence. The same rules as to taking 
of evidence and procedure as in civil cases are 
observed by Courts martial. 

It must be noted jjthat Military Law does- 
notrelteve a soldier of a^ duty to which he U 
subject as, civilian. It merely imposes on. 
him burd^ens from which hdd he been a civilian, 
he would haVe been exempted. Thus the lot 
of a soldier becomes rather hard, since 
as a soldier he must obey all lawful orders ^ 
but as a civilian he must commit no crime or 
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toct, (See Chalmeri and Asquith p. 6 S\ Also 
See Ketgbly ps. Bell (5 C & P q 254). 

(c) The snspeniioo of the ordinary law 
and the substitution lor it of discretionary 
gorernmeht by the Executive exercised through 
the Military, comes also within its scope. 
I'his is Martial I#aw in the strict sense of the 
term, and It amounts to the temporary Super- 
session of ordinary law 1 ^ government at 
the will of the Executive. After the proclama¬ 
tion of martial law, ^‘Civilians can be tried 
by courts martial, the most extensive inter¬ 
ferences with the sibject’s normal rights of 
liberty and property can be practised with 
impunity by the government and its servants 
and the victims of such interferences can obtain 
no redress in the ordinary Courts of law, 
either at the time or later. Martial law in this 
sense is in fact no law at all.'* 

In Great Britain the Crown cannot proclaim 
martial law by prerogative in time of peace. 
Some authorities are ol opinion that martial 
law may be called into operation in time of 
war In great Britain and outside it* 

Cf. R. uA Nelson and Brand (18d7) Cock- 
burn’s Reports pp. 69,78.« 

Forsyth *^Cases and Opinions on Conltitu-^ 
ttonal Law, p p. 19$, I 99 . 533,555, 557. 
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(d) The common right to maintain peace 
and order by the exercise of any degree of 
necessary force is also Martial Law. In this 
sense it need not be proclaimed. It is the ilnty 
of the citizens to protect peace and order by 
suppressing any public disturbance, by u%ia$c 
force if necessary. But only such force can l>e 
used as is necessary and reasonable for restor¬ 
ing peace and order, and neither more nor less. 

(e) The law administered by a British 
General in occupied enemy territory in time 
of war is also Martial Law ; as a/so^ 

(f) The law administered by a British 
General in an occupied district of ex-enemy 
territory* 

Martial law in the sense used in (e) and (f) 
amounts to '‘arbitrary government by the 
Military tempered by international custom 
and such disciplinary control as the British 
War OdSce or Home Government think fit to 
exercise.’' 

^Distinction between Martial Law and 
Military Law, 

(a) Martial Law nf^plies to citizens in 
general and not to soldiers in particular under 
certain existing circumstances,where as Military 
Law if intended particularly for maintaining 
the diidpUne of the army. 
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(b) Martial Law deilotes the teojporary 
suspension of the ordinary law of a couotry- 
und its administration by Military Law where 
as Military Law has no such special condition. 

(c) Martial Law in its wider sense, includes 
Military Law within it as one of its sub¬ 
classes. 


CHAPTER XIH. 

treason and sedition. 

1* What is Treason Any betrayal, 
treachery or breach of faith against the so¬ 
vereign is called Treason. (Stephen) 

2. What Constitutes Treason ?—Under 
Edw III. St. 5 , c, 2 the following offences are 
regarded as Treason 

(a) Any design to cause death of the King, 
Queefi or their eldest so($» 

The design here includes such acts, as pro¬ 
viding weapons, conspiring to imprison King, 
assembling and discussing to kill King, and 
so fo!^tb 4 But mere idle words unaccompanied 
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by any overt act is not regarded at present a» 
^ Treason, though it is a high Misdemeanour. 
Treasonable writings or possession of papers 
containing treasonable writings, whether pub¬ 
lished or unpublished, are regarded as constitu¬ 
ting treason. 
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(5) Treacherous behaviour towards {.violation 
of) the Queen Consort or the eldest unmarried dau^ 
ghter or the eldest son's wife-, of the King. 

(c) levying war agiinst the King in his realm. 

Levying war means and includes not only 
waging war to dethrone kings, but also to 
reform religion, remove Councillors and commit 
ting such other grave offences which a pn 
vaie person has n o right to do. Mere conspi¬ 
racy to wage war is not a treasonable waging 
war in the sense it has been used here \ but 
then it falls under clause (a). 

(d) Adhering to the enemies of the King in his 

realm phrase *king's enemy' includes 

pirates, robbers, foreign enemies and fellow 
subjects in rebellion at home. But a person 
who has been induced by threat to stand up 
against the King, do not belong to the class of 
king's enemy provided; be leaves the band at 
the firit opportunity. 

The most important case dealing with the 
matter is R v$ Lynch. In this case the accu- 
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sed tried to quash the proceeding, on the 
ground that the adhering was * without the 
realm" and not *in the realm" as is provided 
in the section. The Court held that ''adhering 
to the king's enemies in his realm" did not 
mean that the “accused person being in ike 
reaim has been adherent to the king^s enemies 
wherever they viere?^ Cf. L. R. (1903), I. K. B. 
P 444- 

In R vs^ Casemt^nt, another important case 
on this subject, it was decided that a man may 
adhere to the king's enemies and be found 
guilty of treason whether the act complained 
of was committed within or without the realm* 

R vs. Ahlers—The facts were that a Get. 
man consul. Abler, on the 5 th day of Augt. 
3 914. 1 , £• on the day after the outbreak of 
war took steps to assist German subjects of 
Military age, to return home to fight in the 
German Army. On the same day, an order was 
passed under the Aliens Restriction Act, 1914, 
limiting the time of departure for alien enemies 
to the 11th of August The accused had no 
knowledge of it. He was indicted ior treason, 
under this section, it was held in Appeal that 
proof was wanting that in acting as he did^ 
he was not simply carrying out hit duties as a 
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consul, and further, that he was aware that be 
was assisting the king’s enemies. 

ie) Counterfeiiing the Kins^s Coin or Seal. 

if) Slaying Chancellor t Treasurer or Justices-^ 
The Chancellor and the Judges represent the 
King in Court, and as such, they are entitled 
to equal protection. 

Treason cannot be committed against a ^ 
jure king unless he be a defacto king. In the 
same way it cannot be committed against a 
King who has been abdicated under the 
Felony Act. 1870. The punishment for treason 
is death by hanging. 

The period of limitation for trial of an 
offence for treason is 3 years, after its commi* 
ssion unless it compasses the king’s death when 
it never comes under the law of limitation. 

3. Misprision of Treason_It means a 
bare concealment of treason or assent thereto, 

4. Treason-felony—When any person 
shall within or without the realm, compass 
imagine, invent, devise or intend to dethrone 
the king or bis heirs and^ successors, or wages 
war against the king, or moves any foreigner 
to invade the realm^ he is guilty of felony ; and 
any person who ihanifests such designs by any 
writing or overt act, is also guilty of treason 
felony. The maximum punishment is penal 
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servitude for life aod not forfeiture of property. 
The accused can take the help of counsel 
defending himselt. 

5, Sedition—According to Mr. Justice 
Cave, "Sedition embraces everything, whether 
by word, deed or writing, which is calculated 
to disturb the tranquility of the State, and lead 
ignorant persons to endeavour to subvert the 
government aod law of the Empire (R vs. Bums 
(1886) (16 Cox 355 ). 

Under the Indian Law the ingredients of 
Sedition are 

(i) Bringing or attempting to bring into 
hatred or contempt or exciting or attempting 
to excite disaffection towards His Majesty or 
the Gnvernment, 

( 11 ) Such act or attempt may be done by 
(a) words either spoken or written or (b) by 
signs, or (c) by visible representation. 

A meeting which was lawful in the begin¬ 
ning, may turn out to be seditious, if sedition is 
preached or proclaimed in the meeting. 

6. Criminal Slander-People has right to 
criticise either the Hause of Lords or the Com* 
mods or Parliament generally ; but it amounts 
to criminal slander if he uses such insnltittg 
language as is calculated to inspire contempt,, 
According to Odgers to amount to Criminal 
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Slander, there must be publication of such de< 
fatnatory words which would be libellous if 
they were written, concerning a private person, 
touching his calling in life. Mere spoken words 
do not amount to libel under the English law. 

Under the Indian law, the essence of the 

offence of defamation consists in its tendency to 

cause that description of pain, which is felt by 

a person who knows himself to be the object of 

the unfavourable sentiments of his fellow crea> 

tures, and those inconveuiences to which a 

person, who is the object of such unfavourable 

sentiments, is exposed. 

» _ 

According to English law, the essence of the 
crime of private libel consists in its tendency 
to provoke the breach of the peace. Under the 
Indian law, the gist <pf the offence is the men¬ 
tal suffering caused to the person defamed. 
Spoken words do not constitute libel under the 
English law. whereas in the Indian law there 
is no such distinction. 

7. Official Secrets— By the Official Secrets 
Act of 19X1, it makes a person guilty of ‘felony^ 
who for any purpose prejudicial to the State, 
(a) goes to a prohibited place; (b) takes its 
•ketch, (c) takes copies of any prohibited docu¬ 
ments, (d) communicates any such thing to 
others or, (e) receives any such things, Har- 
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bouring spies or wilfully refusing to inform the 
Police respecting spies, are also misdemeanours 
punishable under the Act. Prohibited place 
includes any arsenal, munition works, camp, 
* fort, workshop or any place where munitions 
are made 

Under the Official Secrets Amendment Act, 
1920, the following ofifences have been made 
punishable :— 

(1) Wearing an unauthorised uniform for 
the purpose of gaining admission to a prohibi* 
ted place, and making false declarations, verbal 
or written. 

(2) Forging passports, passes or permits. 

(3) Pretending to be a government official, 
or in the employ of one. 

(4) Holding communications with foreign 
Agents, with the object of doing acts prejudi¬ 
cial to the State, 

(5) interfering with the Police or the Mili* 
tary. 

The Act has also empowered Government 
to receive and open suspicions private letters 
and telegrams. * 


OfEuiU'« 
mifler tlu" 
Official 
Seciets’ 
AraciKiment 
A cl, 192o 



VV'hafc 
Military 
Law ? 


Ooiisttiuents 
of Military 
Lav\ 


Tlie liabili¬ 
ties aa4 
privileges of 
a soblier 


CHAPTER XIV, 

ARMY AND NAVY. 

1. Military Law— Military Law consists 
of the Code of Laws, by which discipline is 
maintaiiied in the Army and the Navy at all 
times. They comprise. 

(a) Rules contained in the Army Act and 
the Articles of War for the ^vernment of the 
Army, the legality of which cannot be question¬ 
ed by the Courts, (b) Orders under prerogative 
issued by the king in council, or by the War 
office, the legality of which can be examined by 
the courts if they affect civilians, (c) bye-laws 
formed by the authorities} which may be de¬ 
clared illegal by the law courts, 

2. Soldier— Soldiers like other citizens are 
subject to the ordinary law of the land, but, by 
virtue of their profession, they are also subject 
to the military law. In their capacity as 
soldiers, they can be tried by Court martial for 
military offences and al^’ for civil.offeoee# 
committed in a place where there is no suitable 
Criminal Court. The soldiers can make infor¬ 
mal wills le. without undergotog through all 
the formalities necessary for an ordinary will 



■ ( ’^s ) 

The ettatea of soldiers falling in battle are'not 
subject to estate duties. Any person by mak¬ 
ing a declaration and taking an oath may 
become a soldier. A soldier may become an 
officer by Royal Commission. 

3. Military Tribunal—It is a court for 
the trial of soldiers by commanding officer for 
petty offences. There are four military tribu¬ 
nals, viz. 

(«) The Regimental Court-martial, presi¬ 
ded over by not less than three commissioned 
officers, with power to award punishment hot 
exceeding 42 days. 

(b) District Court-martial, presided over 
by not less than three commissioned officers of 
two years standing, with power to award 
punishment not exceeding two years. But it 
cannot try an officer, nor can it award sentence 
of death or penal servitude. 

(c) General Court-martial, presided over 
by not less than five officers of three years 
standing, with power to award any kind of 
punishment, including dhath or penal servitude 

(dy Field Court-martial, convened at the 
instance of the officer during active service or 
in a case where general court-martial*, cannot 
be called. 
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4. General Powers and Prohibitions of 
Courts martial— Among the general powers 
may be named the following-- 

(a) The members of the Court-martial are 
Judges of fact as well as of law. 

(h) The Courts*martial can take cognizance 
of almost every military offence, and the 
punishments awarded by them are severe. 

(c) Soldiers accused of military offences, 
are put to trial without unnecessary delay, and 
their offences are investigated into separately. 

(d) Members are sworn to try cases fairly. 

The prohibitions are as follojvs— 

(a) A held officer cannot be tried except 
by a person, who is not below the rank of a 
Captain. 

(b) 1 be orders of the district regimental or 
general courts martial cannot be carried out 
unless confirmed by proper authorities. 

(c) The prisoner has the right of challeng¬ 
ing members of courts^martial for sufficient 
reason. 

In case of a person, who was previously 
/oQvicted before, aodf ^nhished by a courl^ 
i^artial, being put to trial for the same offence 
by a civil court, the latter court must in 
awarding punkfoment, take into coasidtratlon 
the military punishment he bad undergone 
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for it. But when a person, subject to military 
law, has been acquitted or convicted of an 
offence by a competent Civil Court, he shall 
not be liable to be tried by Court-martial for 
the same offence. 

5. Naval Courts— All Naval Courts>mar* 
tiai must be General CourtSomartial with 

' power to try any offence and to award any 
punishment, including death. All naval Courts- 
martial must be held on board a man-of-war. 
It must consist of not less than five, and not 
m re than nine members, and the prosecutor 
cannot act as a judge Naval offences are very 
severely punishable. 

Soldiers and sailors are not exempt from 
obeying the Civil law, even though such 
obedience may render them liable to trial by 
Court-martial. 

6. Enlistment—Ordinarily, the soldiers 
are enlisted for a term of four years ; but this 
period varies. An enlisted soldier may retire 
before the expiry of the period bv paying a fine. 
The King has power in time of danger to re¬ 
tain the services of soldkrs though their period 
hal expired. 

7. The Territorial Army—These are the 
auxiliary military force of the Crown, and are 
governed by The territorial and the Reserve 
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Force’s Act, 1907 The territorial Aimy is 
divided into Militia, Yeomanry and Volunteers 
These are managed by army Councils through 
Connty Associations, The force is liable only 
to serve in the United Kingdom, but it may 
also oifer to serve abroad. It has to undergo 
an annual training of not more than 15 years. 
Territorials can be tried by court-martial when 
they neglect the rules of training, and so long 
as they remain under training, they remain 
subject to military discipline. 


CHAPTER XV. 

THE COUNCILS OF THE CROWN. * 

1. The Ooanoils—The King has three Coun¬ 
cils, vis. the House of Lords, the Privy Coun¬ 
cil and the Cabinet. The right of the House of 
Lords to be termed a council, is almost aon< 
existent. The Privy Council has no deliberati>^ 
function $ it has only to carry out the deli¬ 
berations of the Cabinet. 

* Consult for details Bagehot^s English Constw 
tutiOD» 2tid edition* 
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■2. History of the Cabinet—The Cabinet 
gradually evolved out of the Jnner Council of 
State. During the Tudor period, there were 
two Councils to advise the King, viz. 

(a) The Concilium Privatum (Privy Council). 

(b) The Concilium Ordinarium, 

Both Charles 1 and Charles II used to take 
d.di'RXQt 0^Q. confidantes, before any matter 
was placed before the Privy Council and the 
Cabinet issued out of it. But it was properly 
started by Mr. Pitt in 1783. 

Accordidg to Mr. Trail, the modern Cabinet 
passed through four phases viz. 

First, it was a small number, selected by 
the King of his own choice, to give the King 
private advice. 

Second^ Gradually, this small body constitu- 
ted the Cabinet, but it did not interfere with 
the advisory function of the Privy Council, 

7hird, In the reign of William III, the 
Cabinet became also the de faeto adviser of the 
Crown. * , 

Fourth^ Gradually it displaced the Privy 
Council and assumed the executive authority 
of the State. Its members are kuown as the 
Privy Councillors and it is indirectly chosen 
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3. Tlie Premier and the Oabinet—(i) 
The Premier or :the Prime^Minister ts > the 
leader of the Cabinet. He holds an important 
od^ce of the State and is a member of the 
Privy Council. 

(ii) All members of the iCabinet are Privy 
Councillors, and the entire Cabinet is responsi¬ 
ble to Parliament. The House of Commons 
controls the Cabinet. 

(iii) The King can at his will or at the 
advise of the Ministers, dismiss the Cabinet, 
whereupon a general election takes place. 
The general election, in England in 1924, after 
the Labour regime is an illustration of the 
point. 

(iv) When members of the Cabinet disagree 
with the Premier on any matter of principle 
they ought to resign. 

(▼) Almost all the members of the Cabinet 
are heads of departments. 

(tij The Compulsorjr members of the 

Cabinet are the Secretarieif of State, ^he Lord' 

* » 

Chancellor, the President of the Council and 
the Irish Secretary. 

4. The King and the Cabinet-^ 

. (1} The King should always take the 
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adTice of the Cabinet and should support it 
and never go against it. But he may speak 
freely with the Opposition as well, though not 
take'counsel from them. 

(2) Upon the resignation of a Ministry, 
the King should consult the out>going Premier 
to select a person to fill in the post. 

(3) The leading man of the party predomi¬ 
nant, be he a Commoner or Lord has a right to 
to be the Premier. 

(4) The King chooses the premier and the 
Premier chooses his colleagues. 

(5) The deliberations of the Cabinet take 
place in camtra (secretly) but the results are 
communicated to the Sovereign. 

(6) The Premier has the exclusive right to 
approach the Sovereign on all important 
matters of State, whereas other Ministers 
have a right to discuss with the King merely 
on departmental matters. 

(7) The chief duty of the Cabinet is to deal 
with legislation, and it has a monopoly over 
it. 

(8) The King has three rights with respect 
to the Cabinet, vh, (a) To be consulted by them 
(b) to warn them, and (c) to encourage them, 
as occasion arises. 

5. The King— According to Mr. Trail, 
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the King is only the yisible symbol of power. 

4»f tllP Klllif. n . 

Bat according to Messers. Lhaimt^rs & Asquith 
the King is 'by no means a quantUee ne^hgeabU 
in the constitution", for the following among 
other reasons:— 

(i) The King being the head of the Slate, 

% 

is acquainted with the workings of the 
Ministry and his advice is greatly esteemed. 

(ii) He is the receptacle of many State 
secrets. 

The KingM fiii) He is related to many Eur 

IcHO^VC * 

ledg«of Monarcbs and is respected by both Asiatic and 
foreign poli- European statesmen hence his knowledge o( 
the Foreign Cabinet is greater than that of 
any body else. There is thus a rule that all 
important foreign correspondence and drafts 
of replies thereto must be submitted to the 
Sovereign lor approval. 

(iv) 1 he King enjoys the confidence ot ihe 
Cabinet. 

Explain 'tii« The King reigns, but does not govern— 
M 10^00?* means that the King has been vested with 
govein.” ^tbe sovereign power, only nominally. The 
laws are made by him in concurrence with the 
two Houses, 

The executive is formed of members in the 
service of the King. I be administration is 
actually conducted by the judiciary only iu 
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the name of the King. Hence Mr, Kelke is 
justified ia stating that '*tlie constitulio^i is 
really that of a republic, of which the Cr >wn 
is the titular figure head." 


Explain *•— 

‘ Jhe Conati- 
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CIIAIM'HR XVI. 

THE PRESENT PRIVY COUNCIL -COUNCIL 

OF DEFENCE 

1. The Present Privy Oouncil—Mr. 

Anson says that Privy Council is the machi- 

,11 . rnvy roun 

nery by which the Royal pleasure is expressed eil ? 
by the Cabiret. 

It is signified in two ways; (a) When it 
is found desirable to inform the will of the 
Executive to the whole country, it is made by 
Proclamation, and (b) in other cases, by Order 
in Council. 

Orders in Oouneil—These are made in Whati* 
pursuance of express statutory powers. There ’orderflin 
are numerous Statutes which authorise the OouneiJ’r 
making of schemes, or the temporary applica- 

* For further details Cf. Chap, XXI, § 12. 
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tion of certain statutory provisions to special 
areas. Most of the business formerly carried 
out by the Privy Council are now being tran¬ 
sacted by other departments of gOYernment. 

2. The Judicial Committee ot the 
Privy Council—This Commitee is the 
highest Court of Appeal and sits to hear 
appeals from the decision of Prise Courts, 
Ecclesiastical Courts and Colonial and Indian 
appeal cases. It grants e:£tensions of time for 
patents. It has to be acquainted with all 
kinds of laws. It does not pronounce judgment 
but ad?ises the King to give judgment in a 
particular way. 

The constitution of the Judicial Committee 
has been strengthened by the addition of In¬ 
dian and Colonial Judges and other able Privy 
Councillors. 


lljbCUhS tlu' 
positiou of 
the rrivj 
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Position of the Privy Councillor^ 
They are nominated by the Sovereign and 
retain their office as long as the King lives, 
though as a matter of course the new Sove¬ 
reign continues them in office. They may be 
dismissed by the King, fbe president of the 
Council is the bead of the Privy Council, add 
he is selected from amongst old parliamentary 
members* Distinguished persons also are now 
appointed Privy Councillors, but possibly most 



( 8s ) 


of them ha\ e never to exercise the functions 
of the Privy Councillor. 

3. The Council of defence—It is better 
known as the Committee of Imperial Defence. 
It is created in order to form a Council with 
a continuous policy independent of party poli¬ 
tics, combined with full recognition of control 
by the Cabinet It can not now be considered 
IS an inner council within the Cabinet. 


CHAPTER XVII 

SECRETARIES OF STATE, AND THEIR 

undersecretaries. 

1 History of the Office of Secretary 
of State— Secretary of State is the proper 
channel of communication between the Crown 
and the subject. 

According to Mr. ^aitland, the Secretaries 
have extensive common law and statutory 
powers. 

In former days as far back as the time of 
King John 11199.1216), the King used to 
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appoint one, or more clerks to do clerical dru¬ 
dgery. In the reign of Edward IV (1461-83) the 
head of clerks wai called Chief Secretary. With 
the increase of work, three Secretaries became 
necessary; one for home affairs, one for for¬ 
eign matters and a third for war and colonial 
work. It was in the year 1858, i.e., after 
the suppression of the Sepoy Mutiny that the 
office of the Secretary of State for India, 
was created. The present executive power has 
been entrusted to them only after the trans* 
ference of the business of the Privy Council 
to Government Department. 

At present there are six Secretaries of 
State viz, 

(i) The Foreign Secretary. ( 2 ) The Home 
Secretary. (3) The War Secretary, (4) The 
Colonial Secretary. (5) The Indian Secretary 
and (6) The Secretary of State for Air. 

Under-Secretaries—Each Secretary of 
State is assisted by a Parliamentary Under 
Secretary, appointed by himself. The Under 
Secretary is a subordinate member of the 
Government, changing wfth the Ministry. 



CHAPTER XVIII. 

IMPORTANT DEPARTMENTS OF STATE. 

1 The Foreign Secretary and his Staff 
—The Foreigtt Secretary is generally selected 
from the House of Lords. "His duty is to con- 
doct negotiations with Foreign Powers, with a 
view to cultivating amicable relations with 
them. Foreign ambassadors are appointed to 
his recommendation. He appoints diplomatic 
o^cials, consuls and the like. He superintends 
the preparation of trade statistics collected 
from British agents abroad and keeps himself 
well conversant with all foreign affairs to en¬ 
able him to give necessary directions to British 
Ambassadors abroad. He grants passports, 
and is a protector of the British subjects abroad. 
He with the Cabinet, carries into execution the 
treaty-making prerogative of the Crown. 

2. Home OfOice—This term is applied to 
the department of the Home Secretary. Home 
Secretary is the proper channel of communica¬ 
tion between the King and his subjects of the 
British Isles \ hence all petitions and memorials 
addressed to the King must go through his 
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hands. He advises the Crown as to the exercise 
of the prerogative of Mercy. He has the general 
superintendence and control over prisons, crimi¬ 
nal lunatic asylums, juvenile reformatories and 
industrial schools. He is the head of the Metro¬ 
politan Police and has some control over the 
country police force. Magistrates are appoint¬ 
ed by him and it is through his office that 
proceedings for bestowal of honours and all 
extradition proceedings has to pass through 
He administers the provisions of the Aliens Act 
and the Naturalisation Acts ^ and Commiss.ons 
for taking evidence in England as per direction 
of Foreign Courts are referred to the Home 
Office and are dealt with by him. 

3. Home Office—is applied to 
the department of the Secretary of War. He is 
responsible to Parliament for military matters 
To help the War Minister, a council consisting 
of seven members has been created since 1904 
The first four members, being (1) the Chief of 
General Staff, ( 2 ) Adjutant General. (3) Quarter 
Master General and (4) Master General of 
Ordnance, are responsible fbr the due perform¬ 
ance of busineBS relating to organisation, dis¬ 
position, armament and maintenance of the 
Army. The fifth member, called the Finance 
Member, is responsible for monetary affairs. 
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The sixth member, called the Civil Member, 
looks after votings. The seventh member is 
the Secretary of the War office, who has to 
look after the secretarial work of the council. 

The old Admiralty—Formerly Admiralty 
department was in the hands of the Lord High 
Admiral, but since the reign of Queen Anne 
(1702-14), Royal Commissioners were appoint¬ 
ed to look after the department and the board 
of Commissioners consisting of eight members 
was constituted. 

4. (tf) Treasury—The Premier is the first 
Lord of the Treasury. The present Treasury 
arose out of the department called by the Plan 
tagenets '^Scaccarium or the Exchequei" and 
had two departments viz. the Upper Exchequer 
or Exchequer of Accounts, and the Lower Ex¬ 
chequer or Exchequer of Receipts. The head of 
the Scaccarium was called the Treasurer and 
he had certain colleagues known as Barons of 
the Exchequer. Since 1612, this department 
was transferred to the hands of Commissioners. 
The present head ot the department is called 
the ‘^Chancellor of the*Exchequer.'' 

{b) The Chancellor of the Exchequer-. 
He must be a Minister of the Cabinet. He ii 
appointed by Letters-patent, and is one of the 
Treasury Commissioners, and is in charge of 
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the actual management of the department. 
The chief function of the Chancellor of the Ex¬ 
chequer is to protect the tax-payers and prevent 
waste in all directions. He represents all the 
Revenue offices in the Parliament. 

((?) The Financial Secretary— He has con 
trol over all financial matters and his duty is 
to assist the Chancellor of the Exchequer. 

(d) The Treasury Solicitor—He is the 
legal adviser to this Government Department 
and his duty is to defend actions brought aga¬ 
inst Ministers and other public functionaries. 
He must be a barrister. He must be distin¬ 
guished from the Director of Public Prosecution 
whose duty is to supervise important criminal 
cases, or cases which for other rejisons require 
his intervention. 

(e) Parliamentary Counsel to the Trea¬ 
sury— Their duties are to draft Government 
Bills, and important Orders in Council, and to 
advise on matters connected with legislation. 
They must be barristers. 

C/J Public Trustee—His duty is to take 
over trusts of private individuals and manage 
them under the name of the Consolidated Fund. 
Though a State functionary, he it liable to be 
sued for certain torts, like 'negligence^ commit¬ 
ted with reference to a trust. 
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5 Ministry of Health—The object of this 
(iepartmeat if to supervise the public health. 
The head of the department is called the 
Minister of Health. His duties are the medical 
supervision of very young children, supervision 
of the health of children at Board schools, 
supervision of mid wives, protection of infant 
life and matters concerning the health of the 
community. This department was created in 
1919 by a statute (9 8c 10 Geo. V. c. 21). 

6 Ministry of Labour—The head of this 
department is called the Minister of Labour. 
His duties are to relieve the Board of Trade of 
certain duties. This department was created 
in 1919 by a special statute (Geo, V.c 68) 

7. Board of Trade— It has various duties 
assigned to it. The head of the Board is called 
tliw' ['resident. Its main duty is to register 
Ship and Seamen, and also to look after com 
mercial treaties and commercial intercourse^ 
with other States. It also has control over 
patents, and bankruptcy proceedings. 

8. The Law Officers—They are the heads 
of the Bar in their mpective countries. The 
English Attorney General is the head of the 
Bar and general referee on points of etiquette. 
He is appointed by Letters^patent and repre¬ 
sents the Crown in Civil matters. He hat to 
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advise the Government departments in legal 
matters. 

9. The Colonial Office-It is presided over 
by a Secretary of State, and is divided into 3 
departments. (1) The Dominion department 
which deals with the self governing colonies. 
(2) The Crown Colony department which 
deals with Crown Colonies and protectorates 
and ( 3 ) the general and legal department. 
Colonial governors are appointed by the Crown 
on the recommendation of the Secretary of 
State. 


CHATER XIX. 

THE PERMANENT CIVIL SERVICE. 

Each important department of the Bxecu- 
tive has a Parliamentary Chief, having full 
control over the department. Of course he 
has a large number of subordinate staff $ but 
he himself is solely responsible to the Parlia- 
ment for his department. The staff is known 
as the Civil Service, and the members of the 
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staff are known as the Civil Servants Techni> 
cally, a Civil Servant holds office during 
pleasure, but actually the service is known as 
the Permanent Civil Service. He is entitled to 
compensation for untimely dispensation, and 
also to pension at the age of 60. They are 
entitled to vote at a parliamentary election, 
and are elected by a competitive examination. 


CHAPTER XX. 

COLONIES. 

1. What is a Colony—A ‘Colony’ may be 
defined generally as a settlement or dependen¬ 
cy beyond the area of the parent state. The 
Greek Colony was a 'politically independent 
community united to the mother state by ties 
of sentiment and religion/ whereas^ a Roman 
Colony was nothing fnore than an 'administra¬ 
tive unit in the Roman empire, being mostly 
military in origin.’ The Roman idea of posses 
sion and dominion may be pointed out as 
underlying the administration of most Colonies 


Dist’uss tl»(» 
rights and 
liabilitK ^ of 
a Civil 
Serv int. 


A Colons 
defined 


The (jrieelv 
and Roman 
Colonici-, 



( 94. ) 


Their inodf'- 
rn couutpr . 
parts 


A Bntibh 
</olon;v - 
nition 


MeaniDg of 
British ludia 


Oolonu-i 

'Ussifit'd 


Metliodb of 
Acquisition 


of the modern nations as well. There has 
hardly been any modern coLnies correspoodinff 
exactly to the Greek model, though the Self 
Governing Colonies of the British empire may 
be said to approach them the nearest. 

As defined in the Interpretation Act 1889, 
a British Colony is any part of the British 
dominions exclusive of the British Isles and 
British India, The words ‘British India’ de¬ 
note all the territories which are vested'in 
His Majesty by the sutute ( 21 & 22 Viet C. 
106) and are governed through the Governor 
General of India in Council, and include also 
British possessions adjacent thereto. Colonies 
may be either Settled Colonies or Dominions 
or Crown Colonies They are all explained in 
sections to follow. 

2. Why are Colonies founded—Modern 
Colonies have been founded chiefly for economic 
reasons, though causes like religious discontent, 
missionary enterprise or methods of punishment 
for crimes, may be cited as main factors. 

3. How are Colonies acquired— f be ac¬ 
quisition of a Colony ma/ be by (i) Occupancy 
or settlement, (ii) Conquest, (iii) Ctssion and 
(iv) Mandate, 

(A) A Settled Colony—A Colony acquired 
bv occuoaocv of settlement is called a ‘Settled 
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^^oioDy’ or a ^British Settlement.^ It has been 
defined (in 50 & 51 Viet. C. 541 Sec, 1) as ''any 
British possession which has not been acquired 
by cession or conquest, and is not for the time 
being within the jurisdiction of a legislature 
constituted otherwise than by virtue of the 
said British Settlement Act 1887 or any Act 
repealed thereby*' The power of legislating 
for the Colony belongs to His Majesty in (Joun* 
cil and may at their choice be delegated to any 
three or more persons within the Settlement. 
As a general rule, such coloules have adopted 
the English Common Law and most of the 
statutes which are not clearly repugnant to the 
drcamstances of the Colony. No statute made 
after the foundation affects the Colony unless 
it contains an express direction to the effect. 

CB) A Conquered Colony— It is a Colony 
acquired by conquest. The growth of the 
British empire during the first half of the iSth 
century was by conquest rather than by settle* 
ment. The incidents of a Conquered Colony 
may be shortly expressed as follows 

(a) The conqueror annex the territories 
and begin to legislate for them until a definite 
Legislature is granted to such Colony, reser¬ 
vedly or unreservedly, (b) The conquered 
inhabitants cease to be alien enemies and are 
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regarded as Snbjects> (c) The law of the 
conquered arc altered in the light of principles 
of right and justice recognised by the conquerors 
and all former laws repugnant thereto cease to 
operate. E.g. in a case (Reg vs. Picton) it was 
held that in a British Colony acquired from the 
Spaniards, th; use of torture by the Governor 
Picton though valid according to the prevail¬ 
ing Spanish law became illegal since the 
moment of British acquisition, (d) The Royal 
Ordinances issued from time to time are subor¬ 
dinate to the British Parliament. 

(C) A Ceded Colony—A Ceded Colony 
is one which is attached to a Sovereign State 
by another as the effect of a treaty and have 
almost all the incidents described in (B) except 
variations provided for in the treaty of cession. 

(D) A Mandatory Colony—is one 
placed under British protection either by the 
League of Nations or by a treaty^ the terms 
of which will have to be duly observed. The 
sovereignty over them inay be vested in the 
League of Nations but not in the British 
Crown, The mandatonet will be required to 
furnish annual reports to the League regar¬ 
ding their works. A body of mandatories are 
appointed for the following kinds of terri¬ 
tories 
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(i) Nations under the Turkish Govern- 
meaty—which will receive British admiaistta« 
tive advice and assistance until they bacothe 
self dependent, (ii) Some Central African 
Colonies—for the administration of which a 
greater amount of responsibility rests with 
the British Government, (iii) Certain Sooth 
West African Colonies—which will be adminis¬ 
tered by the British Law iu general, 

4f. What is a Protectorate ?—A Trotec- 
^rate’ is a country which, as regards its for- 
n relations, is under tne exclusive control 
he sovereign of another power, so that its 
*ernmeat cannot hold direct communication 
7ith ny other foreign power. By a British 
votectorate is meant a place outside the 
sb dominions which is placed under the 
II jtection of the British sovereign, who rcgu- 
Htes its foreign relations. Ihe Protectorates 
rthe British Empire include British Central 
'Vica, British East Africa, Uganda and 
Nigeria, as also places entrusted to them by 
the League of Nations 

The control of a gronp of protectorates is 
often delegated to a High Commissioner and 
sometimes to an administrator. Some Frotee- 
lorates hav Legislative councils of their own 
while a few of them have to look to an ad}ofn- 
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ing colanp for theit legislation. The amotiQi 
ofBritiih coattol taries in ease oi dilTefent 
protectorates. In case of those which have 
settled GoTernmeot, the power of legislation 
is only subject to right of veto of the British 
QOvecnmcot, in other cases they are 

managed mostly like Crown Colonies, though 
the native chiefs position is always honoara- 
biy maintained. We thus see that the expre¬ 
ssion 'Protectorate*, is used somewhat indefini¬ 
tely* On the one hand, it includes what aie 
practically Crown Colonies, whilst on the 
other, it shades off into what is called a Sphere 
of Influence/' By a ^Sphere of Influence* is 
meant *a place over which another country 
has bound itself by treaty not to exercise in¬ 
fluence, as for instance, in Persia before the 
war. Native State over the foreign relations 
of which only a degree of control ds exercised 
is also called a Sphere of Influence, in as much 
as its internal affairs are left all to itself. ^ 
The British bovernment justifies the etta- 
^blisbtog of a Protectorate bpon the followlug 
^ong other grounds; aaw/dp (i) Care 
be taken of the British residents and 
^ttish interests therein ami^ (ii) there is a 
ttonf presumptioii that the native chief is 
skm fit to govern trlthout the supervision and 
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protectioo of a ttroager power. The statute 
which regulates affaire regarding Protectorates* 
as the Poreiga Jutisdiction Act, 1890. 

5. What are Oro^ Colonies ?—They are 
British dependencies governed directly by the 
British Crown and may aptly be contrasted 
with the Colonies having the right of self- 
government. Often a Crown-colony has also 
the apparatus of autonomy ; but its parliament 
though it may be representative, may hardly 
be called responsible. 

6. Classification of Colonies— Colonies 
may be also classified into two other classes 

(A) Those not possessing responsible 
Government, and, (fi) Those possessing respon¬ 
sible Government. 

The former class (A) may again be subdivi¬ 
ded into Colonies possessing *(1) An elected 
house of Assembly and a nominated Legisla¬ 
tive Council e.g, the Barbadoes, (2) A partly 
elected Legislative Council (a) with or 
(b) without an ofiicial majority, e. g. (a) British 
Guiana (b) Ftp, respectively. (3) A crown- 
oominated Legislative Council e.g. Ceylon 
Without any Legislative Council e.g. 
Gibraltar. * 

The Crown can legislate by (^der in Coun< 
cil Hn most of these colonies, The British Par. 
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liaioent can tax any colony though tvi do so 
would be highly inexpedient and unconstitu¬ 
tional. In cases of colonies having an elec¬ 
tive representative legislature, *tbe tendency 
is gradually to give it responsible Government, 
as is being done in India.^ *'The governor 
would, in such a case, be given instrnction to 
develop any germs of a party system existing 
in the colony, and responsible Government 
might follow if this experiment were success- 
fuV^ 

7. A Self-Governing ‘ Colony— Its 
characteristics may thus be cited in a nut¬ 
shell 

(a) There is a Governor-general or a Gover¬ 
nor who acts as a constitutional sovereign. 

(b) Its legislative assembly consists of two 
Chambers. 

(c) It has an Executive selected by the 
predominating party in the Lower Chamber. 

(d) Its legislative powers are unlimited 
within its area^ though the Parliament has 
some control over it. £ :tra.territoria 1 legisla¬ 
tion is not, as a rule, conceded to them, though 
where it is passed, the Privy Council gives to 
the Colonial enactment an extra territorial 
enactment wherever it can. In Tiloukou^. 
Attorney*Geaeral of Natal (ld07) it was' held 
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that English Court could not enter into the 
propriety or impropriety of a Colonial statute 
when it has a local application only. 

(e) The Executive is responsible to the 
Legislature. 


8. The Status of a Oolonial Governor— 

He is the bead of the colony and is appointed 

under the Royal Sign Manual to represent the 
Crown. He has a right to demand obedience 
and assistance from all civil and military 
officers, but except in case ot grave and sudden 
danger, can hardly require the help of the Navy 
without previously communicating with the 
Colonial Secretary. He can exercise the pre¬ 
rogative of mercy and has the right to issue 
warrants of expenditure apd to appoint and 
dismiss public servants. Except with the 
sanction of bis Majesty first bad and obtained 
be must not leave the Colony, ( An attempt 
is recently being made in England to get a 
statute passed, whereby Governors and the 
Viceroys, specially of India^ will be allowed 
to go home on fnrlbugh for a short period, 
without automatically ceasing to hold their 
offices,) A bill in order to become a statute 
must receive hit assent and of this assent, he 
must report to the British Colonial Secretary, 
on whose advice the King may disallow it. 
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If the Governor is disposed neither to assent 
*to nor to reject the bill, he may reserve it for 
consideration of the Crown and it will then 
not become law until that approval is signi- 
fied. In a Colony with responsible Govern- 
ment» the Governor is but the co nnecting linic 
between the Crown and the Colony. In cases 
of internal administrations of the colonies he 
interferes but little, though where the imperial 
intilrests are In stake, he asserts h imself to 
safe-guard those interests and may have even 
to oppose his ministers by vetoing an Act. 

As to his personal position Governors 
other than those oE self-governing colonies, 
may be tried in England for official crimes 
committed abroad. Compare Governor Wall’s 
case (1802) as described in the Appendix, also 
Governor Picton’s case (Reg. vs, Pieton) dealt 
with in8.B (c) (ante)* A governor must not 
be presumed to have, by virtue of his office, a 
delegated authority to do any act unauthorised 
by his eommission or the accompanying instmc- 
tions (Cameron vs Kyte) ^d he is always 
HablS to be tried by the Coirt of King’s Bendt 
10 Kagland for an act of tort committed by 
him In course of bis governotmup in a Colohy 
(Montyu m. Pabrigas). In the case of l^!l 
vs» ti was Irnld^ that though a eohmial 
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court could try an actioo of debt to whieh tbe 
Governor was a party^ the person of the Gover¬ 
nor, acting as snch, can never be attached in 
a Civil Coart. In a case where a Governor 
I takes tbe plea of getting wrongful act commit 
tied by him exempted at being an act of State, 
a colonial tribunal may try the question whe¬ 
ther the official act was an act of State or 
not. (Mttsgrave vs Pulido). 

But in cases where this colonial Governor 
is a Viceroy, he can commit in his official capa¬ 
city certain wrongs with impunity for which 
ordinary Governors would be penalised. 

9. OonstitutioiiB of Oolonies, how al¬ 
tered—All colonies having constituent assem¬ 
blies within them can alter their constitntioli 
by taking recourse to the appropriate maehi- 
aery. By 'appropriate machinery' are meant 
those methods which are laid down by the 
Coostitutfon itself at necessary for such a 
contingency. 

IQ. (A) The Cblonial l^egislattiree i 
pogitl on —As we have seen already, all 
British Coloidei are Ustiject to the legislation 
of the Bidtisb ParUanient, but none of their 
Acta affectaa colony nnless it ia referred to by 
name pr by general description. We hav# alaa 
«snn«th9t moel of the |9 (A) 
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Uwi Tali. 
mjkat 1865 


anti) Australia, ha ire either expresflj ox 
implieltl/ adopted the Boglish Conmoa I^aw 
ae al8o most of the statutes which are not 
clearly repugnant to the colony, wkik, the law 
of the Conquered Coboies ({3 (B) (<iiv/el)e.g. the 
Cape of Good Hope, remains unaltered, sate 
as it is aflected by express enactments. The 
Colonial Laws Validity Act, 1865, § 2 runs as 
follows. ^*Any colonial law that is in any way 
repugnant to an Imperial Actor Order 
ing to the colony to which it relates^ is to be read 
subject to such Act or Order and is to the 
extent of such repugnancy, absolutely Toid, 
The repugnancy must be to an imperial 
statute, order or regulation which extends 
pgrticuUrly to the colony and not to a mere 
Bnglish law harsng no bearing on the colony. 
A colonial law, passed with the conenrenee or 
the assent of the Governor thereof, shall not 
be void merely because it was not in conso¬ 
nance with the directions or instructions given 
to the GoTerpor on behalf of His Ma^y« 
Provided always that it did not become 
vkvB on the part of thi Governor nor too 
conatec to a letters-Patent. ( Vide the 
caseof Bmpresiiu Burah (Appendix) on the 
pohit] 

(B) the pov^a of a Oolostal lagiilntuto 
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are restricted to the ana of the colony, but are 
otherwise ttolicntted. They have full power 
within their jurisdiction to establish, abolish 
or reconstitute courts of justice and can make 
laws through the representative degislatures 
for the due administration and maintenance o£ 
justice. The formalities and procedures to be 
followed in making of such laws are generally 
laid down by the imperial legislature in the 
form of Letters-Patent, Orders in Council or 
other colonial statutes. 

(C) As to the Priyileges of a colonial la* 
gislatnre, it is only a limited one unless the 
full privileges of the British Parliament are 
(a) conferred on it by the Imperial Parliament 
which furnishes it with a constitution or (b) are 
adopted by it through the introduction of suit¬ 
able statutes by its own legislatnre. The edect 
of such privileges may be illustrated from the 
case of the old Parliament in the colony of 
Victoria. It was Ijecante of having such privl> 
leges conferred on it that in the case of Dill va 
Murphy (1864>) a mao wa# allowed to be com* 
mitted for contempt, for publishing a libel on 
a member of the said Victoria legislature, and 
in another case (Speaker of Vietorian 
ttve Assembly va Glass (1871) it was held |hnt 
the Ymtociaii Assembly, l^e Its model the^]lri« 
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tifh Parliatueat, wai fully competent to com¬ 
mit Mr. Glass for contempt on a warrant which 
did not specify the grounds of commitment and 
that the Supreme Court of Victoria had acted 
illegally in releasing the man from custody^ 
though as a natter of fact the case on appeal 
was allowed to come before the Judicial com¬ 
mittee on the ground of being one of great 
public interest. 

A colonial legislature has a full right to 
protect itself from internal disorders but can 
not itself punish the disorderly persons ; in 
other words, it possesses only *sach powers as 
are reasonably necessary for the proper exer¬ 
cise of its functions and duties as a local legis¬ 
lature* (Ktelley vs. Carson 18S4). but can take 
recourse to no serious punitive action on its 
own behalf (Barton vs. Taylor, 1886). The 
suspension of a member during a particular sit- 
ting may no doubt be allowed, but an uncoudi- 
tional suspension during the pleasure oC the 
Honse is never justiQable. In the case of 
Doyle vs. Falconer (1866) it was held that 
member could not be cbmmitted to prison 
merely for disorderly conduct in a colonial 
legislative assembly.' Another privilege 
the colonies have newly acquired since the 
World War is the right to be consulted by the 
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British Government before the latter concludes A Post-wat 
d treaty and even to be signatories in Such a 
treaty. Up till recently this was only a matter 
of choice with the Imperial Legislature which 
the War has developed to a right and privilege. 

The Colonial Secretary when negotiating direct 
with foreign nations, ought to do so through 
agents of the British Goveroment, though this 
procedure has often been departed from in 
)ractice 

11. Judges for Oolonies—In colonies hav- 

ing Self-Government there is no need for a self-govetn 
royal Letters-Patent to appoint a judge j to ‘ 
remove a judge there, a petition to the Crown 
to the form of an address to the Governor by 
both the Houses is deemed sufficient. 

In case of other colonies, all judges are ap¬ 
pointed by Letters-Patent under the Royal 
.'>ign-Maaual and hold office subject to good 
oehaviour. They can l)e dismissed, no doubt, Oolomrs 
iy the Governor ‘acting in conjunction with 
iis council' but they have a further right to 
Appeal to the Judicial Committee against such 
^ctious. 

12. (A) The Privy Council-It is aomiiial- ^ht Pnv.v 
tv an assembly of advisers to the sovereign on Oounilloi 

matters of State and serve several fuoctioila hi 
this capacity. It possesses in addition several 
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judicial ftmctions as well ■, in this aspect it can 
be traced back to the curia regis (the court of 


the King) of the Norman times and the concilium 
of ordinarimn of the time of Edward I (1272-1307) 


< ’oionisl^. 
ij'pp.il 


This last mentioned court was the supreme 
court of justice and a supreme court of appeal 


and in eases which were rendered too complex 


for ordinary local courts, it had a power of 


compelling attendance of both the parties be¬ 


fore it and administering first-hand justice to 
them. The right to hear appeals from the 
colonies dates back to the days of Henry VII 
(1485 1509); since 1641 this right vested on 
the King in Council by virtue of his royal pre¬ 
rogatives. This right to hear appeals cannot, 
even nowadays be taken away from the Crown 
except by express prorisions to the effect in a 
Culling statute, and Cushing vs. Dupuy (1880) is a case 

pQint, xhe present Privy Council exer¬ 
cises all their functions through their Judicial 
Committee. 


(B) Appeals to the Privy Oouncil-—They 
may be divided into two classes. 

(a) Appeals in Crimihal Cases—These are 
hardly allowed to come in before the Privy 
Council because the effect of encouraging such 
Puivy OouTi- appeals would be to undermine the local crimi- 
nal organisation to a great extent. In special 



( 109 . 


cases where a gross miscarriage of justice would 
he otherwise done, or where there is a very 
broad public question involved, appeals in 
criminal cases may be allowed to the Privy 
Council. 

(b) Appeals in Civil Cases—Though the 
King in Council has a right to hear appeals 
from superior as well as inferior courts in the 
colonies, yet, as a rule civil appeals Jire allow¬ 
ed only when (i) the case is of great importance 
or (ii) relates to property of a considerable 
value (e.g. Rs. 10,000 or above in case of India) 
or (iii) the issue vitally affects the public in¬ 
terest. 

(C) Appeals and Special Leave—There may 
well be cases where an appeal by tne King in 
Council is not "given by an express enactment 
or grant and does not therefore lie as of right; 
in these cases a petition must be addressed to 
the Crown for leave to appeal these will 
be granted in suitable cases only. As a rule 
where there is a competent court at the spot to 
deal with the appeal, ^leave to appeal to the 
Privy Council will always be refused; but 
where the rights of a coloutal assembly are in¬ 
volved the leave to appeal Is always granted. 
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CHAPTER XXI. 


ALLEGIANCE AND NATURALISATION. 


Ulsuikstoue’M 

-ilj'finition. 


PpnuaiifJit 
-iind Local 
AJlc^iaucp. 


Wlio an* 
Britikli 
Subjpcth ? 


in) Natural- 


(b) Natiirali- 
/pA* 


1. Allegiance-Blacks tone deilnes Allegia¬ 
nce as ^*tbe natural and legal obedience which 
every subject owes to his Prince in exchange 
for the protection extended by the Prince to the 
subject.'' 

It may be divided into (a) Permanent or 
natural and (b) Local. Permanent allegiance can 
be commanded from the natural born subjects 
of the king. Local allegiance can be claimed 
from aliens resident in the dominion of the king, 
so long as they are such residents. In case of 
dispute of allegiance, the king governing the 
place of birth has better claim. 

2. British Subject and Aliens—Prisons are 
either (1) British subjects or ( 2 ) Aliens. British 
subjects are :— 

(a) NaturaLborn—ke. those who are (i) born 
within his Majesty’s dominions and allegiance 
(ii) born out of bis Majesty’s dominion whose 
father was a British subject at the time of his 
birth, (iii) born on a British ship. 

(b) Naturalised—Prior to 18441 aliens could 
not become British subjects, nor could auy Bti- 
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tisb subject become an alien. But since 1858, 
various acts were passed to the effect that an 
alien by complying with certain conditions may 
obtain a certincate of naturalization^ whereby 
he enjoys all the privileges civil and political 
of a British-born subject. 

The application for such certificate as afore 
said must show that (a) the applicant is a resi¬ 
dent in a British territory for not less than five 
years (b) that he intends to lire in a British 
territory. Before the certificate takes effect 
the applicant must take oath of allegiance. 

The British Nationality and Status of 
Aliens Act, 1918, has restricted the grant and 
facilitated the revocation of certificates of 
naturalization. The nationality of a wife 
follows that of her husband ; of an unmarried 
daughter her parents. The children of an 
ambassador born abroad retain the nationality 
of their father. 

British Nationality once acquired is lost by 
(t) becoming naturalised in a foreign country, 
(ii) It can be renounced by declaration of 
alienage to a foreign ruler and (iii) By renoun¬ 
cing allegiance by a declaration, 

3. Extradition—The Crown making a 
treaty with a foreign State may, under certain 

' i 

drcumstaoces hand over to such foreign state 


liequisitos 
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aaj persott whether foreigaers or British 
subjects, who have been found guilty of any 
offence under the Extradition Act and vice 
versa. This agreement is natural. By the 
Extradition Act, 1870, no person shall be 
surrendered for a political offence or be tried, 
when surrendered, for any crime other than 
that for which his extradition was demanded. 

4. How can a person be arrested under 
Extradition Acts: 'An accused can be 
arrested (i) on a warrant issued by a police 
magistrate on the order of the Secretary of 
State, (ii) under a warrant of a Justice of 
the Peace upon receipt of information on oath. 
After an accused is arrested he should be sent 
over to a public magistrate. The prisoner may 
apply for a writ of Habeas Corpus, and the 
case may be heard before the Judge of a supe¬ 
rior court and the prisoner may get his release 
upon satisfying the court as to his innocence. 

Foreign Jarisdictioa_T.The underlying prin¬ 
ciple is that a British subject remains so even 
when he goes abroad." Fpr instance, 

(i) A Britis*! s:’bject committing au offence 
in a foreign State may be tried by a British 
court upon his return to the British country. 

(ii) British subjects residing abroad are 
protected there by the Crown through its 
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coastiIs or diplomatic agents who are appointed 
for the purpose. 

(iii) In uncivilised countries such British 
subjects are protected by treaty, capitulation, 
grant,usage,sufferance and other lawful means^ 
the exercise of which are regulated by the 
Foreign Jurisdiction Act, 1890. 

(iv) By the Foreign Knlistment Act, 1870, 
British subjects who take part in any foreign 
State which is at war with any other foreign 
State with which the British Crown is at peace 
are punishable under the Act. 


8 



APPENDIX A. 

(1) Ashby w. White. 

CSm. L. C. Vo). I. P. 2G6. ) 

One Mr. Matthias Ashby, a burgess and inhabitant 
of the borough of Aylesbury, though duly qualihed and 
entitled to give his vote at the parliamentary elec¬ 
tions, was prevented and hindered from recording his 
vote, by William White and three other constables who 
were recording-officers there. The candidate, Ashby 
wished to vote for, came out successful but notwithstand¬ 
ing this, Ashby sued the defendants for damages for the 
injury and wrong done to him by hindering him in the 
exercise of his privilege of franchise and was successful. 

Point for Decision—Is the refusal to record the vote 
of an eligible voter, a wrong for which damages can 
be obtained at law ? 

Arguments—the Plaintiff it was urged that he 
had a right and a privilege to vote and when hindered 
therein, must have a remedy top, for 'no right is 
without a remedy/ The Defendants put forth the arguments 
that (i) they held the position of ^«a«-judges at the time 
and were therefore competent to decide as to the admissi¬ 
bility or otherwise of votes, that Tiilthis being a Parlia¬ 
mentary affair, the Courts had no jurisdiction, that (iii) 
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this being a novel case having no precedent, special provi¬ 
sions need be laid down, that (iv) this being a pub¬ 
lic matter, the procedure followed was a wrong 
one, and that, (v) the right to vote being not a 
"property' or profit, the hindrance to it was l)ut damnum 
sine injuria (i.e. wrong without injury) and therefore not 
actionable per se ( by itself). 

Decisions lo tbc Court of the first instance, the 
majority upheld the defence argument, Holt, C. J., only 
dissenting. On appeal, the House of Lords decided to 
the contrary that ‘A man who has a right to vote at an 
election for members of Parliament may maintain an 
action against the returning ofiicer for refusing to admit 
his vote, though his right was never determined in Parlia¬ 
ment and though the persons for whom he offered to vote 
were elec ted. 

(2) Queen Empress vs, Burah k, another. 

( d Cal. 63 ; 4 Cal. 172 ). 

In 1876, two persons, Burah and Book Singh, belong¬ 
ing to the hill territories of Khasi and Jaintia were 
sentenced to death by the Deputy Commissioner of the 
place on a charge of murder. This sentence was later on 
commuted by the Chief Commissioner of Assam to one of 
transportation for life. A petition of appeal was then 
presented before the Calcutta High Couit and a question 
arose as to how far the High Court had power to enter¬ 
tain appeals from those tracts in spite of the Garo Hills 
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Act (XXII of 1869) made applicable to those regions by a 
Govercment notification dated the 4th October 1871. Be 
it noted here that since the establishment of the Calcutta 
High Court by the Letters Patent of 1861, these frontier 
tracts came under the jurisdiction of the said High Court 
with regard to criminal cases. In 1869, an Act (the Garc^ 
Hills Act) was passed by the GoYcrnor-General of India 
purporting to remove that and other subsequently noti- 
fied districts from the jurisdiction of the High Court and 
authorising the Lieutenant Governor of Bengal to 
appoint officers in whom the administration of civil and 
criminal justice would be vested thereof. Accordingly the 
Commissioner of Assam was authorised by the Lieute¬ 
nant Governor to exercise the powers of the High Courts 
in civil and criminal cases of the districts of Khasi and 
Jaintia Hills and this was the state of alfairs when this 
case arose. 

Point for Decision— Whether the Higli Court had still 
power to entertain the appeal and whether the Garo 
Hills Act was not absolutely void. 

Arguments— On behalf of the accused, it was contend' 
ed (a) that the Act of 1869 purported to exclude the 
jurisdiction of local courts only and did not affect the 
appellate jurisdiction of the High Gourt in any v^ay and 
(b) that the very Act of 186^ was uUra vires and totally 
void, because it was by an Act of the Imperial Parlia¬ 
ment (the High Courts Act, 24 8c 25 Victoria c. 104) that 
the jurisdiction of the High Court was established, which 
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could uot be affected or modified in any way by the 
Indian Legislature. The provisions in § 22 of the Indian 
Councils Act,—the Act which conferred legislative powers 
on the Government of India—were to the effect that the 
Goveruor General shall have no power of making any 
law which shall repeal or in any way affect nay of the 
provisions of an Imperial Act. 

Decision—The Decision of the Full Bench (majority) 
of the Calcutta High Court was that as the Indian 
Legislature was to be regarded as an agent or delegate 
acting under a mandate from Imperial Parliaiuent which 
must in all cases be executed directly by itself, the noti¬ 
fication shifting the jurisdictions were void and ultra 
vim as contended rightly and as such the High Court had 
still power to entertain the appeal. 

On appeal, the Privy Council reserved this decision 
and held that (i) the said notification did shift the power 
of the High Court to the Commissioner of Assam, that 

(ii) there were distinct provisions in the High Conrt Act 
of 1861 to the effect that the High Courts were to be 
subject to and not to be exclusive of the general legis¬ 
lative power of the Governor-General in Council, that 

(iii) the colonial legisfatures when acting within their 
limits had full powers of legislation as large and of the 
same nature as the Parliament itself and that (iv) these 
powers may be exercised either absolutely or condition¬ 
ally, the conditions in the latter case as to subject-matter 
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-or time being such as may be lefc to other persons for 
fulfilment. 

(3) Governor Wall’s Case, 

( 28 Howell St. Tr. 51). 

In 1782, one Mr. Joseph Wall, the Governor of a South 
African Island, Goree, got infuriated at the sight of suc¬ 
cessive batches of soldiers passing before his house on an 
errand to requisition the pay-master for their outstand¬ 
ing dues and in his rage used harsh words towards 
several of them, amongst them notably towards one 
Benjamin Armstrong. Not satisfied with this, during the 
evening parade, Governor Wall caused the person of 
Armstrong to be seized, stripped and severely lashed 
with a thick rope with 800 stripes, to which the poor 
fellow succumbed. Several years back (in 1802) Governor 
Wall was tried for this murder and in it he took the 
plea of''not guilty*' and urged that such punishments 
were necessary to put down mutiny which he alleged 
was rife at the time. 

Judicial Findings—In summing up the charge to the 
Jury, Lord Justice Macdonald pointed out the necessity 
of finding out carefully, as to whether the circumstances 
were such as could easily make a responsible officer ner¬ 
vous and fall into errors of judgment or whether it was 
a pure act of despotism done in abuse of his high posi¬ 
tion and supreme and uncontrolled power. Whether it 
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was an apprehension of a serious danger or the personal 
grudge and malice in him that got the upper hand at the 
time, was to be rightly solved. Excessive punishment 
suggested but an inference of malice and where fatal, as 
here, was absolutely unpardonable. The Jury would 
have to determine also whether and how far the allega¬ 
tion of the existence of a serious mutiny was true and if 
so, what was its exact nature and whether trial (by 
court-martial, general or regimental) was not sufficient 
for restoring peace and order. The procedure of indict¬ 
ing punishments without giv’ing the punished an oppor¬ 
tunity of justifying himself i.e. without a formal trial, 
was clearly an extreme one and deserved careful obser¬ 
vance. 

The Jury returned a verdict of 'Guilty' and Governor 
Wall was sentenced to death and executed. 

Note —The point to note here is that the Governor of a 
Colony was tried at England for a wrong done abroad, and 
though a Governor, his absolute right to do anything and every 
thing at his realm was never implied, encouraged or tolerated. 

(4) Wise vs. Dunning. 

[ (1902) 1 K.B. 167. ] 

This was a case brought against Mr. Wise, a Protest¬ 
ant lecturer, for restraining him from provoking a breach 
of the peace by his bringing about a religious distention 
by his public speeches. In course of his speeches in praise 
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of Protestantism in the public places of Liverpool, he 
gathered large crowds and caused an obstruction of 
public thoroughfares. His gestures and the use of words 
highly objectionable to the Roman Catholic faith pro¬ 
voked in places serious scuffles which were only put down 
by the timely intervention of the Police. In one meeting 
he requested his audience to muster strong in a gathering 
at Islington Square where he apprehended an attack 
with sticks from his Roman Catholic adversaries. But 
as the eflect of a complaint lodged against him on an 
apprehension of breach of the peace, an undertaking was 
required and obtained from him beforehand to the effect 
that he would not hold this meeting at Islington Square 
as advertised. To keep away from the Utter of the 
undertaking, he held a meeting at a different place and 
here too serious disturbances ensued entailing loss of life 
and public tranquility. But in none of these meetings 
did Mr. Wise take any part in the affray or commit or 
incite any breach himself. Still an information was 
lodged against him and he was ordered by the magis¬ 
trate to enter into a recognizance in the sum of ;fl00 
with two sureties in £50 each, to keep peace and be of 
good behaviour during the next twelve months and in 
default to undergo imprisonment• for two months, It 
was in appeal against this order that the present suit 
arose. 

Arguments—Oo behalf of Mr. Wise it was contended 
that (i) since there was no proof that he had himself 
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committed breach of the peace, the magistrate had no 
jurisdiction to bind him down with such an order ; that 
(ii) a justifiable and reasonable suspicion of there being 
a criminal intention to break the peace was necessary to 
justify such orders, that (iii) the magistrate could never 
be allowed to pass such an order on a mere vague suspi¬ 
cion of a present lawful act turning in the future to an 
unlawful one j further that (iv) the information did not 
disclose any particular offence and was therefore bad at, 
law and that (v) at best proceedings under some by-laws 
or for nuisance could be taken against him and not this 
criminal one. Much stress was laid on the point that 
(vi) law could never restrain the lawful acts of a person 
on the ground that they encouraged unlawful actions in 
others. 

The points against him were shortly, (i) that preven¬ 
tive justice permitted the order in question as against 
one suspected of future misbehaviour, (ii) that the adver¬ 
tisements threatened but repitition of previous mishaps 
and that (iii) his offences were three fold, (a) holding 
meetings in public thoroughfare, (b) using threatening, 
abusive and insulting words and gestures and (c) pro¬ 
voking breach of the peace, 

Decision— The Apptjllate Court dismissed the appeal 
and held that (i) the magistrate's order was justified, that 
(ii) every man was but presumed to intend the conse¬ 
quences of his own acts, and as such Mt. Wise ought also 
to have foreseen these inevitable unpleasant results, that 
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(iii) the plea of personally taking no active part in the 
disturbances failed but utterly, that (iv) the use of 
threatening, abusive and insulting words were but tanta¬ 
mount to a provocation of breach of the peace and that 
(v) if an act, lawful in itself, leads others to adopt an 
unlawful course, it would necessarily be regarded as 
unlawful in itself. 

(5), Ex Parte Marais. 

(* Marais vs. General Officer Commanding ). 

[(1902) 4.C. 109]. 

During the South African War of 1901, Mr. Marais, a 
civilian was arrested with warrant by the Chief Cons¬ 
table of the town of Paarl (near Cape Town) and de¬ 
tained in custody. This town was then under Martial 
Law and the constable also purported to act under order 
from military authorities. A petition was duly presented 
to the Supreme Court at Cape Town for release on the 
ground that his arrest and detention, under an order of 
the military authorities or contravening Martial Law 
Regulations, were in violation of the right of personal 
freedom of the subject and so forth. This being rejected, 
the Privy Council was applied to‘ for special leave to 
appeal which too tu its turn, was not granted, 

Atgumenta —These were mostly directed to establish 
that the existence of civil courts proved that there was 
no martial law and that even if the latter did exist, it 
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had a limited jurisdiction not meant to oust away com¬ 
pletely those of the civil courts. The petitioner claimed 
that there was no necessity of bringing him before a 
military tribunal when a civil court did exist at the 
spot. 

Decisions-^The Chief Court at Cape town ruled that 
martial law having been proclaimed already, the court 
could not enter into the question of its necessity, neither 
could it exercise jurisdiction over the accused so long as* 
the martial law did exist. 

On appeal the Privy Council decided that (a) where 
war actually prevails, the ordinary tribunals could not 
have any control over the military authorities or juris¬ 
diction over their actions and that, (b) si mply because 
some tribunals, like the civil courts, have been permitted 
to pursue their ordinary course in a district under mar¬ 
tial law, it did not imply that Var was not raging' or 
that the military commander is to he deprived of his 
powers. Hence no appeal did lie in the case. 

(6) Spooner vs. Juddow. 

(4M. I. A.353 ). 

One Hurkissondas Hurgovindas owned a certain pro¬ 
perty at Bombay, for which he had to pay an aunuat 
quit-rent, called pension, to the Collectorate. The rent 
thereof was in arrears since 1827 when another man 
Narondas Tukaidas was its recorded owner. Though 
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transferred by purchase to Hurkissondas in 1835, the 
name of this Narondas was not removed from the regis¬ 
ter of the Collectorate as its recorded owner. In 1855, 
Mr. Spooner who was the Collector of Revenue at the 
time, in order to realise the arrears, issued and got exe> 
outed against Hurkissondas a warrant for the seizure of 
his property, which warrant through mistake contained 
but the name of the previous registered owner Narondas 
on it. Upon this Hurkissondas brought an action for 
trespass in the Supreme Court of Bombay against Spoo¬ 
ner and the men executing the distraint warrant. The 
defendants pleaded 'not guilty’ and want of jurisdiction 
of the court to try disputes relating to revenue matters.; 
but a decree in favour of the plaintiffs were allowed for 
Rs, 10,000, leave to appeal was not granted and a spe¬ 
cial leave was obtained from the Privy Council, Hurkisson 
das having died in the meantime the name of his widow 
Juddow was substituted instead. 

Arguments—For the Appellp»nts the point was 
urged that this being a revenue affair, the Supreme Court 
load not jurisdiction, that the suit wastherefore not main 
tainable and then the acts of the oflBcers were but done 
in their official capacity. For the Respondents) these 
points were met by the contention that ‘quit-rent’ was 
not ‘rev^ue’ at all. 

Decision—Among other points the Privy Council 
decided that 'quit-rent was ‘revenue’ and that the 
Supreme Court was excluded by the Charter from ad- 
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judicating upon matters relating to revenue. The appeal 
was thus granted in favour of Mr. Spooner, 


APPENDIX B. 

Supplementary Notes. 

(A) League of Nations—The term “League” means a 
combination or alliance of people for a particular pur¬ 
pose. The general law is that no free State ^ill deny to 
its subjects the right to associate themselves for any 
purpose other than a political one. 

This general principle is being observed by the Bri¬ 
tish Government in a rather lineant sense, for instance 
the British Government favours league of workmen and 
employers. ^Bven international combinations of work¬ 
men have been tolerated to such an extent as to tie 
the hands of Government and Parliament.* 

“League of Nations is a Super-Parliament and though 
such a League does not affect the legal sovereignty of 
Parliament, it must be admitted That some of its provi- 
siotis must sway the minds of members of either House 
and might impede their free Judgment.* Though the League 
serves important purpose towards the administration of 
Government yet it must be noted, where it actually in¬ 
terferes with the internal management of the affairs of 
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a state it must prove deleterious to parliamentary sove- 
reignty. Hence it is provided that '’maintenance of 
peace requires the reduction of national armaments to 
lowest point consistent with national safety, and it also 
suggests the checking oE private manufacture of muni- 
tians/* 

(B) Droit Administratif and Rule of Law—Droit Ad- 
ministratif is a special system prevalent in France. It 
^ finds no equivalent in English law, far less does it signi¬ 
fy "administrative law.” This system has now lost much 
of its elasticity and consequently is not now characterised 
by that apoearance af arbitrariness that seemed so 
much to favour the State at the expense of individual. 
But it is true, that even now at bottom, the *’Droit Ad- 
ministratiP rests upon principles radically antithetical 
to those of our own Corpus juris which is permeated by 
^Rule of Law” and Ministerial Responsibility. 

Droit Administratif provides a special Code and 
special Courts for official persons. It implies co-existence 
of State official CourU side by side with the ordinary 
courts. Thus special Courts have l)een established for 
trial of acts done by officers in their official capacity be* 
fore a bench consisting of officers. Thus, it tends to in¬ 
troduce two systems of trials, viz trial of officials by 
officers and trial of ordinary people by non-officers. This 
system has lost much of its favour, in as much as, under 
it a private citizen cannot expect full redress against 
the wrongs committed by officers in their official capacity 
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In other words, the introduction of this system has con¬ 
siderately nntailed the dignity o£ the ordinary Courts of 
law. 

The principle underlying this system are (a) The 
conception that the government officials enjoy special 
rights and privileges over the ordinary citizens. 

(b) The conception that the laws and privileges as 
applied in the trial of officials are based on quite distinct 
principles than the laws and privileges as applied in the 
trial of ordinary citizens, 

(c) The conception that the Government, the legisla¬ 
ture and the Courts are distinct entities not admitting 
of overlapping or encroachment. 

The above are the underlying principles of Droit Ad- 
ministratiff as used in its true sense. In England^ how¬ 
ever, instead of Droit Ad minis tratif, the principle pre¬ 
valent is the Rule of Law. Though the Rule of Law is 
based on the same principle as the Droit Administratif,yet 
it is lacking the primary characteristics of the French 
Droit Administratif. The principles underlying the system 
of the Rule of Law are (a) Ihe absolute supremacy of 
law over arbitrary powers and prerogatives or even of 
wide discretionary authority on the part of the 'govern- 
ment. (b) Equality in the eye of law of all person irr¬ 
espective of offices held by thecn. (c) The subjection of 
all classes of people to the ordinary law of the land ad¬ 
ministered by the ordinary Courts of law. (d) The cons¬ 
titutional law is not the source, but the consequence of 
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tlie rights of iadividnals as defined and enforced the 

t* 

Courts of law. 

^ * 

Thus we see that the Eoglish constitution, favours 
security of greater freedom of the people, more than the 
French Constitution, which favours stronger government 
by upholding the doctrie of official privilege, 

(0.) Privilege is to Parliament what prerogative is 
to the Crown.”— fhe expression means just as 
•prerogative denotes the common law powers which the 
Sovereign can exercise without infringing a statute or 
coming into conflict with the judicial bench^ so privilege 
denotes that power which either the Lords or the Com¬ 
mons can exercise unfettered by statute law or the Judi¬ 
ciary. Either house of Parliament is supreme within its 
orbit and no appeal lies from its decisions. 

(D.) Parliamentary Privilege. This expression implies 
those powers which either the Lords or Commons can 
exercise unfettered by statute law or the Judiciary. 

’« Broadly speaking, these privileges may be classified 
under two heads. Viz. 

(A) The privileges claimed by the Speaker at the 
opening of a new Parliament 

(6) The privileges not so claimed. 

The first bead comprises-- 

(a) Freedom of speech—Xhis is one of the oldest of 
privileges attached to Parliament since 1541 A. 0, and 
it may be regarded as inherent in the constitution of 
Parliament. It is a well-known fact that what is said 
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withia th€ walls of Parliament cannot form the snb- 
ji^matt'er of an action for defamation, but a member 
can be proceeded against for libel, when he contributes 
to a defamatory speech for publication. 

(b) Freedom from arrest—-It implies that a person 
enroute to Parliament can not be arrested. The statute 
also recogniajed the right of the House to set at liberty 
members of Parliament when arrested, and to punish 
procuring the arrest of members of Tarliament during 
time of privilege. But this privilege does not extend to 
cases of treason-felony, breach of the peace, or contempt 
of CourL. 

(c) Access of Commons to Crown through the 
speaker. 

(d) The Crown will place the most favourable inter¬ 
pretation on the deliberations of the Commons. 

B—Privileges not claimed by the speakers are :— 

(a) The right of House to regulate its own consti¬ 
tutions including the privilege as to control of elecrions 
—The king has never directly interfered with pariia- 
mentary elections. The House can also expel and refuse 
to admit persons whom they deem unworthy to be mem¬ 
bers of their assembly. 1 he House has right to settle 
disputed elections, andK>n the legality of qualification 
for membership. 

(b) Right to take exclusive cognizance of what trans¬ 
pires within it own walls. 

(c) Right to punish members and outsiders for con¬ 
tempt as any other courts Of record can. 

9 
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(d) Right of impeachment. 

(e) Right to control finance and initiate financial 
legislation. 

(E) Public and Private Bills—The word '‘Biir* means 
a ‘‘petition*’ e.g. a Bill of Complaint, A project of law 
during its passage through Parliament is called a Bill, 
Every Bill must have a short title. There are four 
classes of Kills :— 

(a) Public Bills, 

(b) Private Bills. 

(c) Hybrid Bills. 

(d) Provisional Order Bills. 

(a) Public Bills—There are measures affecting the 
Community at large or altering the general law. Public 
Bills generally originate either in the Commons or the 
Lords. 

(b) Private Bills—These are measures dealing with 
local or personal matters, such as railway Bills. They are 
usualtly concerned with schemes of public utility which 
affect private interests. The procedure on Private Bills 
assumes a quati-Judicial character, and full notice is 
required to be given by Parliament, so that the parties 
affected may come in and oppose. 

(c) Hybrid Bills-These are Bills brought in as Public 
Bills, but which affect private interests in such a way 
that they were ‘Private Bills preliminary notices to 
affected persons would hdive to be given ; e,g. the Port 
of London Bill. 

(,d) Provisional Order Bills—These are Bills con- 
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iirming orders and schemes made by public departments 
under statutory powers which otherwise would have to 
be dealt with by Private Bills. This kind of Bill saves 
the delay and expense of Private Bill legislation. 

(P) “The Constitution is the out growth of the 
law of the land* and not its source. 

This implies the flexible constitution as opposed to 

the rigid constitution. It means that constitutions 
based on the above principle depends on custom or con^ 
vention,and it may be gradually altered by the adoption 
of new precedents or by old precedents becoming 
obsolete ; whereas, a constitution which is based on 
written laws, contains a certain element of rigidity, 
even though it can be altered by special machinery 
provided for the perpose. The above is one of the main 
characteristics of the English constitution, whereas, the 
latter is the chief characteristics of the constitution of 
the United States. This explains the statement, ‘‘the 
English constitution is a part of the Common Law,*' 

(G) Parliamentary Sovereignty and Rule of Law. 

In the English Constitution, the sovereignty of the 
Parliament and the supremacy of the law of the land 
exist side by side. The will of the Parliament has to 
be expressed through Acts and these Acts when passed 
into law come to the band of the judges for application, 
who, by their interpretations, make them conform to 
the general system of law prevalent in the land. Another 
reason is that the English Parliament never exercises 
authority itself and disfavours undue protections of its 
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officials and thus the independence of the judges are 
always preserved. Again any use of discretionary power 
vested on the executive for cases of emergency is sub¬ 
jected to interpretations by the judiciary to bring it 
under the clauses of the Act of Indemnity. It thus 
explains the remark, "the sovereignty of Parliament 
favours the supremacy of the law and the supremacy of 
the law necessitates the exercise of Parliamentary 
sovereignty.” 


APPENDIX C, 

University Questions with Hints. 

1 . Distinguish between Rigid and Flexible Constitu¬ 
tions, C. U, 1914. A •/23. B. '24. B j Why should you 
call the English Constitution ‘one long system of checks 
and balances' y—C. U.’ 24. A.—( Ref. Pp. 2 and 3 ). 

2. What is the importance of Judge-made law to the 
English Constitution ?—C. U.’IBB—(Ref. P. 6 ). 

3. Distinguish between Laws proper and Conven¬ 
tions, C. U/14.A—( Ref. Pp. 5,6 ). 

4 . Define and illustrate Conventions. C. U’15A— 
( Ref. P. 3 ). 

5. ‘Conventions are ultimately dependant on the 
laws of the land.' Explain and illustrate. C. U'18. B’ 
24 B. -( P. 34 ). 

6 . Explain the meaning of the term ‘Conventions of 
the Constitution' with examples. How are they enfor¬ 
ceable r C. U'asA—( P. 3 ). 
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7. State the leading characteristics of the English 
Constitution. C. U’lS.A. 17.A. iS.A.^(Pp. 4-5.) 

8 . Explain what is meant by Parliamentary Sover¬ 
eignty. Are there any limits to same ? C. U.’ 24 .A.’ 25 A, 
—( Pp. 26-28 ; P. 31 ). 

9. '‘The Electorate is in fact the sovereign of Eng¬ 
land,'' Discuss. C. U'12—37). 

10 . What do you mean by the ‘SuSpcDding" and the 
‘‘Dispensing” powers of the Crown ? Are such powers 
claimed even now ? C. U*24A.—(Pp. 29—30). 

11 . When Judges are liable civilly and criminally f 

C. U.'23. 13 24. A.—( Pp. 41-42 ). 

12 . State the limits of the immunity from civil 
action of a Judge of an inferior Court for wrongful acts 
done in the performance of his judicial duties. C. U.’22. A. 
—( P- 42. ) 

13. A, an European was arrested in India under the 
order of B, a magistrate having jurisdiction over Indians 
only. After release A brought against B an action for 
assault and false imprisonment. Discuss B’s liability. 
If B had jurisdiction over Europeans, what would have 
been his position ? C. U.'23. B,—(Pp. 41-42'. 

14. Explain the Rule of Law and compare it with 
Droit Administratif* C. U;, 18 B / 23 B j ’24 A 25 A— 
( App. B. ) 

15. Explain the nature and operation of the writ of 
Habeas Corpus. What are the territorial limits beyond 
which such a writ, issued by an English Court, does 
not run f C. U. '19, B. ; '22 A.; ' 24 . A-(pp. 49-60.) 
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16. Illustrate how far the English law recognises 
the right of the individual to Personal Freedom. C. U. 
’16A—(Chap. IX and Oh X. 5.1.) 

T 7 . Describe the effect of ^omersett's Case on the 
Law of Slavery , C. U'16A j’ 1^4. A. 

Ans.—This case is an instance of the use of Habeas 
Corpus. Somerset, a slave to an English Colonist, came 
to England from Virginia with his master in 1772 A.D. 
On his master's putting him under arrest, a writ of 
Habeas Corpus was applied and granted by the Court 
on the ground that (i) the Ux loci (local law) of Virginia, 
sanctioning slavery, is not applicable to England, that, 
(ii) as soon as a slave sets foot in England, he becomes 
ipso facto free. 

18. What are the limitations to the right to free¬ 
dom of Discussion s C. U.' 24 . A.—' P. 53 ). 

19. *‘It is a rule of English Law that any given 
person can meet another given person or an indeGnite 
number of persons at any appointed place as long as the 
law is not thereby broken" Explain. C. U.' 24.A—( P. 
58 Sec. 2 ). 

20. What is the legal position,of the Military in case 
of a Riot ? C. U;22.A;'23.B /?4.A.—( P, 62 ). 

21. Distinguish between Military Law and Martial 
Law. C. U.'18.B. ;' 22 A ;' 23 B j '25 A~(P. 66-67 J P- 'i^4.) 

22 . Explain chiefly the meaning of Martial Law. 
When and how long can it be enforced ? Discuss Reg. vs. 
Marias. 0. U.’ 24 .A—( Pp. 63-67 and Appendix.) 
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23. What is Allegiance. Enumerate the diherent 
kinds of Allegiance. C.U*13A. 

24 . Could Allegiance vested bv birth or otherwise 
be divested at Common Law r C, U.' 12A. (Ch. XXI). 

25. What is meant by Prerogative of the Crown f 

How are its extent and interpretation decided f C. U. 
'23 10 .^ 

26. Explain any two of the maxims (a) The King 
can do no wrong ; (b) The king never dies; (c) The ^ 
King is not bound by Statutes unless mentioned there^ 
in. C. U/24 A—( Pp. 13-14 ). 

27. ‘'The King can do no wrong'' Explain the consti¬ 
tutional importance of the maxim. C.U,23 B—(Pp. 13&32. 

28. How does the maxim ‘the King can do no) 
wrong' re act on the question of the responsibility of 
ministers. C. U.’ 10 _(Pp. 10_11.) 

29. Has the Subject any, if so what, remedy against 
the Crown for breach af contract or tort ? What is a 
F'etition of Right, C. U.’ 23. B.-(Pp-32-33) 

30. What are the rights of action against Govern¬ 
ment Officials (a) as to contract, (b) as to tort r C, U. 
'12 A ;• 23 R—(Page 33 ; Ch XX § 8 . 

31. (a) A Secretary of State empowered A with a 
warrant to search for the authors, printers and publi¬ 
shers of a certain paper and to apprehend them, and A 
arrested B as the printer. As it was proved that B 
was not the printer, he was released and thereupon 
brought an action for damages for false imprisonment 
against A. Discuss A's liability. C. U' 23 B. 
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(b) A Secretary of State empowered A with a warrant 
to search for the authors, printers and publishers of a 
certain pa]jer and to seize them together with all their 
papers and documents. A entered B’s house aud seized 
all his papers and documents. B brought an action for 
damages against A. Discuss his liability. C. U/ 23 A. 

Hint—The facts resemble those of Leach vs. Money 
where it was held that it was illegal to issue a general 
warrant for arrest of an unnamed author of seditious 
libel. It has been held by Parliament that such general 
warrants tended to convert the executive officers into 
spies and informers. 

32 . Can th:i Crown in Council m:ike laws by pro¬ 
clamation (i) in the British Isles, (ii) in self-g iverning 
Colonies (iii,'in Crown Colonies ? C. U.' 22 A. (Ch, XX 
Sec, 10 A.) 

33 ), A, the leader of a religious procession in public 
streets, knows from previous experience that the proces* 
sion is likely to meet with hostile reception from a band 
of rogues and to provoke a breach of the peace. But he 
persists in leading the procession through the street and 
this causes a riot. It is found that A and his followers 
had assembled for a lawful purpose^and with no inten¬ 
tion of carrying it out uolawtully. Discuss the liabi¬ 
lity of A. Compare this case with Wise vs Dunning 
C, U* 23 B—[P, 59 § 4 * also Appendix A (IV.)] 

34 . Discuss the principles underlying Governor 
Wall's case, C. U.’ 24 A '25 A —[ Appendix A.Ill 1 
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35- Discuss (i) Ashby vs. White or (ii) Wise vs, 
Dunning. C. U.* '24 B, '25 A - [Appendix A—(I) & (III) ]. 

C6. Discuss the principle underlying the decision in 
K. vs, Burnih. C. U. ' 24 . B - ( \ pp. A (2)) 

37 . What is the modern practice as to the writs of 
Habeas Corpus ? Discuss the recent change in the Indian 
Law on the subject. C. U/ 24 B. —(Cf. Pp. 49-50). 

38. ‘ British subjects in the U K may speak and pub¬ 
lish what they choese provided that the La v is not m- 
fringed”. Discuss. C. U. *24 B j * 25 A—(P. 53 ). 

39. Enumerate very briefly the remedies open to the 
citizen when wrongfully deprived of liberty. C.U. *25 A.— 

(P. 48 .) 

40. What is the position of (a) the Military, and (b) 
the Magistracy, in case of a riot. C. U. '25 A. 

Ans. (a)Cf.Pp. 62-63. 

(b) Ordinarily the magistrates are bound to suppress 
rioting, and it is their duty to disperse unlawful assem¬ 
blies Only at critical moments should military force 
lie called in. Where military officer and magistrate are 
acting in concert, the order of the magistrate prevails. 

41. Give an estimate of the Law of Treason in Eng¬ 
land. C. U. '25 A (Pp. 67 —70) 

42. Write short notes on any two of the following 
(a) Extradition (Gh XXI §3 ) (b) Denization, (c) Sedition 
(Pp 71) (d) Escheat (Pp. 24)-C. U. 1925. A. 

Ans. (b) By letters of denization the Crown can 
confer on a foreigner the majority of the rights of citi¬ 
zenship. A denizen can hold land, vote at Parliamentary 
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election but cannot sit in Parliament or be a Privy-Coun¬ 
cillor or hold any office of trust under the Crown. 

43. Discuss the principles underlying Spooner vs, 

Juddoo. C. U. 34 B ; '25 (App. C, ( 6 ).) 

44 . ‘ In theory and by strict law the king has very 
extensive powers. The conventions have, however, al¬ 
tered his position." Illustrate. C. U. *25 A—(Cf. Pp. 
1011 ). 

45 . Explain any tzvo of the following maxims of 
English Constitutional Law :— 

(a) The King never dies, (b) Lapse of time does not 
bar the right of the crown, (c) The King is never an 

infant, (d) The King is the fountain of justice. C. IC 
’25. A. 

Ans. (a) Cf, p. i 3 Sec. 5(i). (b) Cf. p. 14 Sec. 5(4). 
(c) Cf. p. 15 Sec. 5(7). (d) Cf. p 16 Sec. 5 

46. 1 he present Privy Council is the machinery ))y 
which the Cabinet expresses the royal pleasure. How ;/ 
And in what directions y C. U. 25 A,—(Cf. p. 83 Sec. 1 ). 

47. The Parliament of England alone is the legal 
sovereign, the electorate is the political sovereign." Dis¬ 
cuss—C. U. ’25 A.-(Cf. p. 27). 

48. Explain the extent of "the Liability of the 
Colonial Governors” for acts doi^e in their •''a) official, 
and lb) private capacities. C. D. '25 A.— (Ch. XX Sec. 8 ). 

49. vVhat is the relation between Parliamentary 

Sovereignty and the Rule of Law in English Constitu¬ 
tion f C U. '24 B (Cf App. B), 

6 U. What is “t*arliaii*entary Privilege Is it part 
of the la\\ of the land f C U. ‘24 B—(app. 
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51. What is the relation of the Crown’s prerogative 
to (a) Statute law, and (b) Common law f C. U. '24 B— 
(Cf. Ch. IV). 

52. In what sense is the League of Nations a ‘supe¬ 
rior Parliament.’ C. U. ’24 B.—(App, B). 

53. ‘^The English Constitution is a part of the Com¬ 
mon Law’ — Comment. C. U. 1924 B—(App. B). 

54. “It has long been settled that so far as the 
Uaited Kingdom is concerned no action lies against the 
King personally/’ Discnss this statement. How far7 it 
at all, does this immunity extend to the representatives 
of the Crown ^ C. U. »24 B.—(Cf Ch. VJ). 

55. Explain and criticise the doctrine of equality of 
persons in the eye of law. C. U- ’24 B.—(Cf. p. 40 ). 

56. Distinguish between Public Bills and Private 
Bills. Account for ihe distinction historically. C. U. '24 

B. —(Cf. App. B). 

67. Uiscuss the constitutional importance of any 
two of the following cases ;— 

(a) £x parte Marais ; (b) Wise vs. Dunning • (cj Spoo¬ 
ner vs. Juddoo. C. U. »24B.—(Cf App. A). 

68 . Write short notes on any two of the lollowing : — 

C. U. *25 A. 

(a) Stockdale vs. Hansard (1839) 9 A & E. 1 . 

(b) Rxpaite D. V. Marais, P. C. (1902) A. C. 109. 

(c) Bradlaugh’s Case (1884) 12. Q. B. D, 271. 

(d) Bushell’s Case (1670) St. tr. 999 . 

A us. (a) This is a leading decision on the subject of 
conflict between Parliament and the law-courts, Messrs 
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Hansard, the Pariiamentary printers, were directed to 
publish copies of reports of certain inspectors of prisons. 
These reports were distributed to members and sold to 
the public. Stockdale, considering himself libelled by 
these reports, sued Messrs. Hansard^ and won, the Court 
holding that it is no defence in an action on libel that 
the defamatary matter was part of a document which 
was by order of the House laid before it and thereupon 
became part of its proceedings. 

This was regarded by the Commons, through a reso¬ 
lution, as '"a denial of Parliamentary privilege." Finally 
this difficulty was removed by the passing of an Act 
to the effect that like actions should be stayed on pro¬ 
duction of a certificate of authority of either HousCv 

(b) Cf. Appendix A(5). 

(c) Bradlaugh vs. Gossett—The Sergeant-at-arms, 
acting under orders of the House, prevented the entrance 
of Bradlaugh to the House. Bradlaugh sued against 
this order. Held, that the Commons „cotild iiot be con¬ 
trolled by the law-courts as to the decisions of matters 
arising within the precincts of their House. 

(d) One of a Jury, BIr. Bushell. was fined for having 
acquittal Penn and Mead, who were accused of public 
preaching, on the face of evidence 'strongly against such 
acquitted and disregarding the ruling of judge. It was 
held by Vaughan, C. J., that a Jury could not be punish¬ 
ed for not finding in accordance wHh the weight of evi¬ 
dence and the judge's direction. 

Fims. 



AN OPINION. 

BEGINNER’S LEX AQUILIA. 


The OhaArmcm of the Board of Lectwr- 
ers in Jurisprudence and Roman Law 
in the University Law College, CalcutixsT"' 
in reviewing the book writes as 
follows 

As one of those engaged in the teaching of Roman lawy 
I can honestly say that the author has spared no pains to 
collect materials from various sources (most of which are 
not easily accessible) which throw a flood of light on an 
obscure and dijflcttlt subjecty and his division of the subject 
under various heads marked by bold types is well adapted 
to dram the attention of the student to the various points of 
view from which the subject should be approached and 
studied for its full appreciation* 

It is not one of the ordinary class of cram-books the use 
of which is to be discouraged by all means as obstructive 
of real learning and thought among the student community ; 
on the other handy it will help the students to read and^ 
appreciate their subject more intelligentlyy to take addi 
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Honal interest in it And to increase their appetite for re* 
search into hidden glories of the Digest, 

The large number of problems and answers put into the 
book marks the great insight of the author into the peculiar 
value of the mode of teaching emploved in the Digest, 
One of the drawbacks of cram-books is that they deprive 
^Ihe^ students of the peculiar advantage and benefit derived 
by the study of the language and method of teaching-- the 
process by which the thought of the reader is set to work 
over the subject—employed in the original works. The 
method of the Digest is invaluable. / am gratified to find 

s 

that the author has thoroughly imbibed the spirit of the 
Digest and put into his book much of the method by which 
the statement of a legal principle is followed up by problems 
and their possible conflicting solutions which considerably 
whet the forensic appetite of the student and then co * eluded 
--^by the correct solutions supported by reasons. On the 
whole / can safely recommend this little work as a most 
valuable help to the law students of the Calcutta University 
and of considerable use to those who are engaged like 
myself in the teaching of Lex Aquilia. 

Sd. KARUNAMAY BASU, m.a., b l. 

Tagore Law Lecturer. 

Calcutta University. 



Preface to tlie PoQrth Edition. 


In the preient Edition, while the general 
arrangement of the subjects is preserved, the tert 
has been revised throughout, and certain additions’ 
and improvements have been made. 

The striking feature of the present Edition in 
the insertion of Marginal Notes, which have made 
this volume, handy and easy for recapitulation. 

The Author will consider himself amply rewatti^^ 
sd if this book serves well the purpose for which it 
is intended. 

Author. 


Preface to the Third Edition. 

The Second Edition of this book having met 
with a satisfactory demand from the students, a 
further edition is called for. Necessary additions 
and modifications have been made in this edition 
to bring it up to the Syllabus of the University 
Examinations and students will, it is hoped^ fitfd 
it complete in itself. Important Latin words/ 
clauses and technical terms have been es^plained in 
Appendix A to serve as acppvenient reference to th# 
students. University Questions with Answers 
brought up*to-date have been added in Appendiic B«. 
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Based, as it is,on most of the . authoritative 
treatises on Roman Law, this will serve as a Help 
Book and will bring within easy reach of every 
student the pick of passages from these authors. 
Those who want to make special study of the 
subject are advised to consult them in original 
Latin and in translations. 

■J hankful acknowledgments are due to among 
others, Dr. S. K. Gupta, B. Litt., M.A. (Oxon). Fh.D 
M.A. B.L„ Bar-at Law 5 Prof. K. Subrahmaniam 
M A., M.L., Advocate (Madras High Court) Tagore 
Professor of Law (Calcutta University) and Pro¬ 
fessor Karunamay Basu, M.A* B.L. Tagore Law 
Lecturer (Calcutta University) for their manifold- 
helps and able suggestions. 

Thanks are also due to Mr, S* Kumar, the 
Superintendent, the Imperial Library, Calcutta, for 
his helps to the author with every kind of facility 
in work and explaining to him some of the original 
passages in Greek and Latin. 

To the Authors and Publishers whose works 
have been referred to in this book an acknowledg¬ 
ment oi thanks is due. 

To the student community at large, this book 
Is dedicated for their use and appreciation by. 

The Author. 
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THE DIGEST OF JUSTINIAN. 

BOOK IX TIT. 11. 

THE LEX AQUILIA. 


Lex—its Significance The term 
‘Lex' conveyed in Roman Jurisprudence, 
in its generic sense, the idea which in 
modern English is expressed by the terms 
‘Law’ or ‘Enactment.’ In its technical 
or narrower sense, a true lex is charac¬ 
terised by its peculiarity of title in as 
much as the names of both the consuls* 
responsible for its introduction are pre¬ 
sent in the title ^ for example, from the 
very title ‘Lex Valeria Horatia* • it 
is apparent that it is a lex in the nar. 
rower sense, because it bears in its title 
the names of both the consuls Valerius 
and Horatius. SimiJar is the case with 
Lex Junta Norbana’* Lex Aelia Sentia^* 
and ‘Lex Papia Poppoea/* 

* See Appendix A for definitions and expla¬ 
nations. 


Lex, its 
meauiog 


in its 

( a) generic 
sense 


(b) teehni- 
cal sense 



PJebisci fa¬ 
it A xueaiiiuf. 


i^ex Aquilia 
t plcbisoita 


Th*‘ Orii^in 
o£ the Lex 
Aqiiilia. 


But the plehiscita^ i. e- the resolutions 
passed at the assembly of the plebs (con. 
ciliumpkbiStt) vihich after the passing of 
Lex Hortensia* came to be recognised as 
laws binding oa all classes of people, were 
also termed as It is to be noted tb«it 
in this case, the term has its generic 
meaning of ‘law’ only and the title of the 
hz is characterised by the presence of the 
name of one of the consuls and not of 
both. Compare such titles as Lex Petro- 
nia, Lex Julia, Lex Claudia and similar 
ones, 

The 'Lex Aquilia' belongs to this latter 
class and is a *plebiSolta ; its very title 
suggests that it was moved before the 
assembly of the plebs (concilium plebis'f by 
one of their ttibuneSm(or magistrates elected 
from amongst themselves to look over 
their interests;, Aquilius by name. 

The Origin of Le^c Aquilia 

The Lex Aquilia is a partial repeal 
(derogavit) of all the statutes that before it 
dealt with illegal damages, whether it 
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were the Decemviral Code* ( j, e* the 
Twelve Tables) or any other subsequent 
enactment. The general principle under¬ 
lying this as well as other earlier laws on 
the subject is that a person, who by his acts 
unlawfully damages another man's property^ 
ts liable to pay compensation for the loss susta^ 
zned thereby. In the earlier enactments on 
this topic we find provisions attempted to 
be made for particular cases only and this 
lex is also not an exception to this ancient 
mode of law-making. The general prin¬ 
ciple enunciated above is not laid down in 
specific terms in the Enactment itself but 
are to be deduced from its different provi¬ 
sions and sections and its various illustra. 
tioDS. Never the-less it (the Lex Aquilia) 
is regarded as the most modified Law 
regarding Damages in the Roman legisla¬ 
ture. The actio damni injuria'* is established 
by this Lex. 


Th« ^ 1 .^J 
pviricipl<! un- 
derlyiiii^ it. 


TIu' 

Aipiilia le- 
gardol ju tlir 
most, modi ti¬ 
tled law ie- 
j^ardiii;^ 


2 . The Date of the I»ex AqnlUa— 

According to D. 9 . 2.1 pr. and the com 


* See Appendix A for definitions 



( 10 ; 


Date of tIio 
L ex is uceo- 
rdiug to 
M>me writers 
467 A,U C;. 

i,e.287 IJ. C 
according; to 
oth»r <i8f> 

H, C. 


Meaning of 
the jear 

A. ij. C. 


meotary of Ulpiaous, the Lex Aquilia is 
clearly proved to have appeared after the 
Twelve Tables ii. e. after the year 449 
B.C). That this Lex had long been in exis* 
tence even before the 7th century A. U. C. 
is borne out by the fact that a detailed 
commentary exists on this particular Lex 
associated with the name of Brutus the 
commentator. The year 437 A. U. C. i.e. 
the year of the Third secession of the 
Plebs—corresponding to the year 287 B.C. 
has been suggested as the likely date 
of the publication of this Lex. According 
to Grueber, the date of the Lex is given 
as 2S7 or 286 B. C. 

The year A« U. 0*—A. U- C. stands for 
Ab urhe condita and denotes the era which com- 
menced from the year of the foundation of 
Rome* which event took place in the year 75S 
B. C. according to the Christian era. 

So that I A. U. C. corresponds to 753 B.C. 
and therefore 467 A. U. C. is the year 287 
B. C. according to the Christian reckoning of 

years. 
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3. The Belation of the liex 
Aqailia to former Laws as to dama* 
ges to property 

Tliis is a point over which various 
opinions have been expressed by different 
jurists. The point at issue is, 'what provi¬ 
sions of earlier laws did the Lex repeal 
and whether or not it repealed everything 
on the subject that existed before it.’ 
Many are the passages that have been 
brought to light showing clearly that 
some of the earlier rules remained in force 
even after the publication of the Lex j yet 
in some of the cases dealt with in those 
earlier enactments the Lex Aquilia pres¬ 
cribed a penalty which was altogether 
different from those given by the earlier 
ones. Now the questions is why did not 

4 

this later law (viz. the Lex Aquilia) repeal 

all the previous enactments on the subject 

• 

and if it did not do so, how did it repeal 
anything at all' 7 

The passage from Uipianus* may be 
* See Appendix A, for the original passage. 


The Lei 
Aquilia an<I 
foniu'v Ko- 
man Jjaws on 
damaiii's— 

tln!!!-. 
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The text of 
lUpiami'''. 


Dr. Peruicift 
view 


translated as follows ;—“The Lex Aquilia 
is a 'dcrogare* (- repeal) of all the statutes, 
which before it dealt with illep:al dam¬ 
ages, whether it were the Twelve Tables 
or any other Enactmenr j which statutes 
need not now be rehearsed,The word 
derogate the noun form of the original 
word *derogavit* of the text) has been ex¬ 
plained by some as denoting 'total repeal 
and by others as signifying 'partial 
repear. 

We consider below several views which 
have been put forward by different jur¬ 
ists to solve the difficulties on the point. 

1. Dr. Pernice (in his Lehre von den 
Sachbetchadigungen P. 21) is of opinion 
that the repeal was not by necessary im¬ 
plications but by express words ; certain 
provisions of the older law were singled 

out and repealed by what has been termed 

\ 

clausula dero‘^ ztoria or derogatory clauses ■ 
the implication of this would be that 
what was not included in the later enact¬ 
ment remained still in force. This would 
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solve some of the difficulties no doubt and 
it is possible that such was really the 
fact. But on looking to the original 
Latin version the reasons put forth by 
Pernice which are mostly of a gramma¬ 
tical sort seem to bear little weight, 
though the conclusion he has arrived at 
seems nearer the truth. 

II. Another view of which the chief 
exponent is Grueber, is that the terms of 
the Lex Aquilia being general did not 
repeal such provisions of previous statutes 
as were special or expressed with a lower 
degf'ce of generality ; it repealed only 
such provisions as were themselves very 
general or general in an equal degree. 
The rule on the point is 'generalia speciali- 
bus n&n deroganf ; i.e. general lav^s do not 
repeal special laws on a subject ; in Eng¬ 
lish Law we find ample application of 
this doctrine (See,* Maxwell on Statutes 
P :f42 and Garnet Vs. Bradly 3 Appeal 
Cases P. 968). Grueber brings out several 
passages whereby a comparison is attempt 


It repealed 
only such 
provisions mu 
were expre¬ 
ssly men¬ 
tioned. 


Orueber’s 

view 


It repealed 
only the 
earlier 
general pro- 
vions. 
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^ Grueber’s 
view critfci- 


Kaiiowa’s 

view. 


ted to be fii;ade between the contents of Lex 
Aquilia with the law of the Twelve Tables 
bearing on the same topic and shows that 
the repealing effects were restricted to the 
delicts especially ingrafted in the Lex. 
He thus concludes that in the time of 
Ulpian, this lex was really the only scurce 
of the law on damages to property. 

But against these, it ha-^ been conten¬ 
ded that the fact as to whether in this 
particular case the principle could be 
applied or not seems to be very doubtful. 
And again if the above were the rule, it 
is not clear that the Lex Aquilia could 
repeal anything in the Twelve Tables at 
all ( for the two enactments which Grue* 
ber points out as general and therefore 
repealable are admittedly based on defec¬ 
tive evidence and are of doubtful authenti¬ 
city as to their exact dates. 

HI. The third view which we learn has 
been suggested by Karlowa (in his Ko- 
xniscbe Recbts-gescbichte) is that the pro¬ 
vision of the Twelve Tables, which survi- 
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ved the Lex Aquilia, were originally 
nnaffected owing to the fact that they 
concerned land, whereas this statute (i. e. 
the Lex Aquilia) originally applied to mo¬ 
vables only but was afterwards extended 
to things connected with land.' He puts 
it by way of a conjecture only thrft the 
old and the new provisions on the subject 
remained boih in force, though in practice 
the old were almost entirely superseded. 
He tries to explain the word ‘derogavit' 
in the text as indicating its modern sense 
of'impairing prestige’ as distinct from its 
absolute technical significance ot 'repeal'. 

IV. The way in which Monro looks 
upon the version of Ulpian in the light of 
other preceeding texts is this :—Ulpian 
seems to indicate that the Lex Aquilia 
put out of court a good deal of previous 

legislation and that he did not think it 

• 

necesssary to consider in this context pro¬ 
visions which the old laws consisted of. 
He thus seems to throw no light on the 
extent of the repeal. Any law on the sub- 


The h< X 
Aquiliii 
originally 
applied to 
nj0vi3abl(‘« 
but later on 
was ex fended 
to things 
I'onneeted 
with land. 


jWODVO'h 

view. 
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Conc-liision, 


Tilt* I’uudii- 
meiital 
Piovibions of 
the Lex 
Aquilia. 


ject that had disappeared during the four 
or five centuries intervening between the 
enactment of the Lex Aquilia and Gains’ 
time might very well have been spared 
by the statute, but repealed or superseded 
in the interval. 

Thus we see that there is a diversity of 
opinion regarding the scope of Lex Aqui- 
Ha. But we can safely conclude from these 
arguments that ' whatever differences 
there may be regarding the theoretical 
aspect of the question, in practice this Lex 
became virtually the only whereby 
questions as to compensations for unlaw¬ 
ful damages were regulated and deter¬ 
mined. The previous laws on the subject 
were either bv express or by implied 
provisions or by the practical neglect of 
those earlier statutes in favour c.f the 
later Lex (i.e, the Lex Aquilia) completely 
superseded or put out of court. 

4. Tile Fundamental Provisions 
oftheXiex Aquilia —The fundamental 
provisions of the statute relating to 
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damages to property were contained in 
Chapters 1 and III of this lex. As regards 
the second head (Chap II.) of the Lex 
Aquilia, we learn from Gains (3. 2. 15) 
that it gave an action against the adsti- 
pulator * who, in order to defraud the 
person to whom the promise had been 
made (stipulator), released the debt to 
the promissor discharaing him by accept 
It went practically out of use in 
Justinian's time, who rendered adsti- 
pulations useless. 

We thus see that the first and the 
third chapters of this Lex formed the 
basis upon which the law on damages to 
property was further developed by the 
J^oman jurisprudence and the praetorian 
edicts. 

It is provided by the Lex Aquilia in 
Chapter 1 translated as follows :— 

* If any one slays unlawfully a slave 
of either sex belonging to another person 
or a four-footed animal of the class of 


Th« Serond 
Hoad. 
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J’hc Oliapter 
] of the 
Lex Aquilia. 


Provisions 
For Double 
Damages. 


Why two-fold 
ilaniat'cs ? 


pecudes ^ then, whatever was the greatest 
value {plurimi) of the sarae in the year 
then last past, let the p^^rty be ordered 
{damnus esto) to pay brass to that amount 
to the owner/' and then further on it is 
provided that against one who denies the 
fact, the action shall be for double the 
amount' (ndversus inficitintum in duplutn 
actio est. Dig IX 2. 2. 1.) 

The provision in the last clause makes 
it quite clear in what light pre.varication 
was regarded in Roman Law and how 
severely it was penalised. This is one 
amongst the many proofs which lead 
naturally to the conclusion that the 
ancient laws oE all countries originated in 
and developed out of morality. 

Another explanation of this two fold 
damage in case of denial of guilt is thit 
the actio legis Aquilia (i.e. the action per¬ 
mitted by this kx) is treated as a penal 
action; the phrase ^damnus esto' implies 

* Says Sandars '*or a four-footed beast, 
being one of those reckoned amongst cattle.*’ 

For definition of *pecudes’ see App. A. 
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that the oflender was deemed to be 
facto on the commission of the offence 
damnatus, in short judicatus, that is to 
s^y, in the same position as if judgment 
has been passed on him on a trial, and 
as such his liability to pay two fold 
damages, if he denied his guilt, was 
attributable to this construction. * 

The word ^pecudem* and *quadrupcdem 
in the original text *quadrup4dein nel pecu 
dem* are not to be taben separately but 
the former determines and qualihes the 
latter term and hence a person who has 
killed a four-footed animal {quadrupcdem) 
belonging to the class of animals which 
are usually kept in flocks or herd {pecus) 
becomes liable by the application of this 
chapter 1 of the Lex Aquila. 

It appears, therefore, that the statute 
deals with the case of a man's four-footed 
animals in the same way as it does with 
that of his slave provided always that 
such animals are of the class of pecudea 

* See ch. VI. 2- 
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action is a 
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W1»h 1 ani- 
jiirtls belonj' 
the elass 


which feeds in herds, as for instance, 
sheep, goats, kine, horses, mules, asses 
etc. 

According to Justinian (who bases his 
remarks on this word upon passages from 
Homer's Latin works) and Labeo, swines 
are included under the term pecudes. But 
dogs are not comprised in this term, much 
less so wild animals such^s bear,lion, pan¬ 
ther etc. Elephants and camels are on 
the border line of classification, for they 
are both beasts of burden as well as wild. 
(.See, Sandar’s Institutes pp, 512-13; 
According to Monro they ought to be in¬ 
cluded within the first chapter of this lex. 



CHAPTER 11. 


The mes^uiug and Scope of 
Injuria as applied in the Iiex Aquilia 
and its requirements— The term 
injuria ordinarily means '‘Unlawful acts*' ^ 
but as applied i# the Lex Aquilia, it 
denotes an act done culpa, i,e. by negli¬ 
gence. It has a two fold meaning in 
Roman Law. In its wider sense it means, 
(i) an act done unlawfully and (ii) by a 
person who has no right to do it. in 
its narrower sense it means simply parti¬ 
cular kinds ol' unlawful acts such as^ 
libeL assault and such other offences. 
Hence,an act of a person does not amount 
to an *injurid* if it was done in virtue of 
a right. For instance, if a slave, who is 
a robber and is •lying in ambush, is 
killed by a man in selLdefeuce, no action 
will lie under the Lex Aquilia against 
the murderer. To constituce an Injuria, 
the act must bj done either unlawfully 


Mean 1 11 iif 
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What are th# 
chief consti- 
tueuts of 
[njuria. 


Actual 
Nogli^onCL* 
and nt>t mere 
intention, is 
tile true 
teat of 
Injuria. 


or in exoesa of the ris^ht of the doer ^ 
and whether he had any intention to do 
harm or not deserves also some considera¬ 
tion. What the German writers call 
''Objective*' injurift, is not injuria at all 
in the Roman Law-sense, for in the latter 
case some psycholoptical element is neces¬ 
sary to constitute a legal wrong. But 
in order to bring an act^-ithin the cogni¬ 
zance of the Lex Aquilia it was not neces¬ 
sary to consider the intent with which 
the act was done, unless for finding out 
whether this was unlawful {nullo jure) 
or not. The only things to be considered 
in this case was whether the act was done 
neirllfifently or with an intention to 
cause damage ; or, in other words, whe¬ 
ther there was something more than 
mere damage to render the act unlawful 
viz, dolus or culpa i.e. malice or negligence. 
It does not iaclude any kind of insult. 
The act by which the damage was done 
must be one for which the person charged 
was liable. Hence sometimes both the 
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actions, viz. the actio legis Aquiliae * and 
acHo injuriarum * are available. But each 
has its own measure of damages. It is 
only in the latter case that the insult is 
estimated. The following are some of 
the most important illustrations on the 
subject. 

(а) If a slave of either sex should be 
killed unlawfully, the Lex Aquilia applies. 
But it must have been done iwywrw,because 
the mere fact of killing a slave is not 
enough to bring the Lex Aquilia into 
operation. 

(б) If a robber who is lying concealed 
is killed by a man in self-defence^ no action 
will lie under this law. The law of the 
Twelve Tables have similar provisions. 
Both the Twelve Tables and the Lex 
Aquilia permits the killing of a thief who 
is caught^at night, provided an attempt 
to scare him away has already been made 
by.'giving out a shout in alarm. Butin 

* See Appendix A for deiloitioos and Ex¬ 
planation. 
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Mischievous 
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Kxc^itions 
to cases of 
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(a) Caused in 
exercise of a 
Icijal right 


Uights of a 
M agistrdte. 
Vide also 

ru, vir. 


day time killing is justified only if the 
thief defends himself with a weapon, and 
not otherwise. 

The practice of mischievous sports are 
regarded as acts of negligence in Roman 
Law. Compare, the Barber and the Ball¬ 
player's case, (Ch. III. 3 .) 

2. Gases of Injuria where the Imox 
Aquilia does not apply It must be 
noted here that a person, who by virtue 
of his position or situation is entitled as 
of right to perform a certain act, does not 
become liable for same even though da¬ 
mage is caused to the other in consequence 
of such an act, provided it is done under 
the following circumstances, viz 

(i) Magisterial right— Acts done by 
a Magistrate in the lawful exercise of his 
magisterial authority do not entail on him 
liability under the Lex Aquilia, for he is 
justified by virtue of his office to perform 
them. T bus in a case where a Magistrate 
had taken a slave as a pledge and the 
latter had committed suicide when in bis 
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charge, no action did lie against him by 
this law. Even when a Magistrate acted 
with earcessive violence against a person 
who resisted his interference, the Magis¬ 
trate was not held liable. But if the 
Magistrate acted beyond or in superses¬ 
sion of his powers i, c. if his acts were such 
as he had no right to do, an action for 
damages was allowed to be brought 
against hi m. 

(it) Self Defence— There is no liabi- (b) in cxev- 

cise of ydf- 

Ijty under the Lex Aquilia if a person defence 
commits even an injuriu in self-defence, 
if the act is done in averting Damnum 
from his own self ^ for example, in a case 
where he is defending himseU against an 
unlawful attack whatever might be the 
object of the attack, whether life, honour 
or property, no action would lie against 

him ; for, it is the natural right of men to 
repel violence by violence ( Compare the 
famous Lex Talionis* of the Twelve Tables.) 

Thus where a person kills a thief to save 
his own life or property, he cannot be 
made liable under the Lex Aquilia, 
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-Dofence 
implies an 
attack but 
the defence 
must be 
in measure 
with the 
attack 


There must however ‘be an attack 
whether present or imminent, and second¬ 
ly the nature of the defence must be in 
measure with the nature of the attack. For, 
only such a degree of violence is permitted 
to be used by a person as is required to 
repel the unlawful attack ; and in no case 
must a person inflict more harm than is 
necessary for defence. In cases where the 
above requisites are not complied with, 
there is an excess of self-defence which en 
tails liability on the doer, unless it could 
be proved that he was fully convinced 
that the steps taken by him were absolute¬ 
ly necessary for self defence, hence no 
action lies against the person who Killed a 
slave who was robbing him or who attac¬ 
ked him with an open sword. But a per- 
son becomes liable for killing a thief when 
with proper care he could have arrested 
him living and could have recovered his 
property from the thief. 

The plea of self-defence is an excuse 
against murder in modern legislation 
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too,where it is provided that every person 
has a right to defend his own body and 
that of another against any act which is 
an offence affecting the human body or pro¬ 
perty provided it does not come within 
special exceptions. 

The following is an important illustra 
tion as to the principle of self-defence, as 
furnished in the ^ex Aquilia, We may illust- 
rate it as follows :—A shop-keeptrr had 
placed his lantern at night on a stone by the 
wayside, when someone who was passing 
by took it away. The shopkeeper went 
after him and held him back to get back 
his lantern. Thereupon the man took a 
whip which he had in hand and belaboured 
the shopkeeper to make good his escape. 
A serious scuffle ensued, in the course of 
which the shopkeeper knocked out the eye 
of the man who had taken his lantern. 
Now as to whether*the act was unlawful 


The plea of 
SeIf-<lefenoe 
in mo<lern 
legislation 


Ilhii'tvHtion 
of the thief 
.stealing a 
shopkt'oper’s 
lanterrft 


or not ? 

ft 

In. the case mentioned above, if the 
shopkeeper follows and seizes the thief 
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DihC’iisHioi] 
of tlu* points 

the abo^'e 
f'xampb* 


(c) In fXLT- 
cise of uvi^cni 
necessity, 


who carries off his lamp, in order to get 
it back, he cannot be blaliitd ; for he mere¬ 
ly defends his right of 'pVopiirty against 
the unlawful attack made upoh it. But 
if, in order to get away with the lamp, 
the thief strikes the shopkeeper, he is in 
the wrong. For, in favour of the thief 
there is no right of defence whatsoever 
against the lawful exercise of the pur¬ 
suer's right. And if, in order to succeed 
in his endeavours the pursuer attempts 
to overcome this resistance, and in the 
course of the struggle wounds the thief, 
he will not be liable under the Lex 
Aquilia. But the shopkeeper would be 
liable if he had commenced the struggle 
by beating the thief as soon as he got 
hold of him ; for, in that case, it would 
not be an act of self-defence, but merely 
an act of vengeance on his part. 

(Hi) Urgent Necessity -Under the 
Lex Aquilia, there is no liability for an 
act done by a person under Urgent Neces- 
sity, when he could avert damage from 
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himself only by damaging another person. 
Of course this principle is quite obsolete 
in practice in modern legislation. In 
modern law, urgent necessity is only to 
some extent recognised as a reason for 
not being made liable under the Criminal 
law. 

According to the Lex Aquiiia, a person, 
who while at sea has thrown out the 
goods of another person in order to save 
his own property in the vessel, is not 
made liable. But if he had done so with> 
out any justification, an actio in factum • 
will lie against him. 

{iv) Private Right. No action can 
be brought under the Lex Aquilia, when¬ 
ever the act causing the damage is per* 
formed in exercise of a speci il right 
acquired by some peculiar legal relation 
existing between the parties, 

{a) Thus no action can be maintained 
by a master who had per¬ 
mitted a person to kill his 

I 

^ See Appendix. A for explanation. 


It is almost 
obsolete in 
modern 
legislation. 


There should 
be 

tion for 
causing loss. 


(d) In exer¬ 
cise of 

private right 

properly 

acquired. 


(a) For ins¬ 
tance, under 
special 
permission. 
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(b) Under 

special 

agreement. 


But no 
exemption 
for loss due 
to want of 
elkill of a 
person from 
whom skill 
is expected. 


slave j for, here the fact of 
killing would rest upon the 
permission granted. 

(d) A master, who in view of an 
existing contract, exercises his 
right of castigating his appren¬ 
tice, will not be liable under 
the Aquilian law, unless he 
acts in excess of his right. 

(c) Let us take the case where a per¬ 
son has given an artificer a 
very delicate piece of glass 
work to lepair. The artificer 
is liable to an action under 
the Lex Aquilia and an action 
under the contract, if the cup 
was broken by reason of the 
artificer’s want of skill. 

But if it was broken in consequence of 
any inherent defect of its own and for no 
want of skill or caution on the part of 
the artificer be is not liable at all, although 
even then he would no doubt be liable if 
be bad attempted to mend the cup with- 
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out being ordered to do so, for the mere 
fact of meddling with the cup implies 
Culpa. But if in the above illustration, 
the artificer has been ordered to mend the 
cup. he is naturally entitled to deal with 
it, and in so far there is no Culpa and 
therefore he cannot be held liable on that 
account. In the case where he acts in 
accordance with the legal rights vested 
on him by his express appointment for 
the work, the damages following natur¬ 
ally in the course of his works are all 
excusable. 

Problem —Is there an action on the 
Lex Aquilia where damage is done by a 

lunatic ? 

Solution.*—Certainly not, according 
to the view of Pegasus ( a Roman jurist). 
How can a person who is not in his right 
mind be charged with negligence and 
much less so, of caifeing wrongful dama¬ 
ges f Hence an Aquilian action does not 
lie in such a case for no person can be 
charged with committing damages, who 


(c) implied 
from the fii- 
fiirnstance'^. 


Damafjo 
caused by 
Lunatic. 


Aqiiiliau 

Law. 
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Modern law. 


Damage 
caused l>y a 
minor. 


Intelligence 
is the true 
test. 


Damages 
caused by an 
infant. 


is for the time being devoid of the sense 
of responsibility for his own act. 

Under the modern law it is provided 
that nothing is an offence which Is done by 
a person who, at the time of doing it, by 
reason of unsound ness of mind, is incap¬ 
able of knowing the nature of the act, or 
that he is doing what is either wronsr 
or contrary to law. 

Problem. Can a boy ol under age 

lijnpubes) be held liable in damages under 
the Lex Aquilia |> 

Solution. If at the time of perform¬ 
ing the act whereby the dama^je is caused 
he is possessed of intelligence sufficient 
to be regarded in law as capable of com¬ 
mitting an offence, e. g. if he is liable to 
be committed for theft etc., he will of 
course be liable under the Lex Aquilia 

also ; otherwise no action will lie against 

« 

him. 

Problem. Dees an action lie under 
the Lex Aquilia against an infant [infans) 
for causing wrongful damages f 
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Solution. No action lies against him, 
in as much as the law regards an infant 
as incapable of doin<; an offence ( dolo 
incapax). To convict an infant, however, 
of causing wrongful damages the onus 
lies on the accuser to establish clearly the 
fact that at the time of committing the 
act causing wrongful damages, the infant 
was possessed of power of understanding 
sufficient to bar the privilege of being 
regarded as a dolo incapax. 

Under the modem legislation it is 

» 

provided that nothing U an offence if done 
by a child under seven years of age or 
above seven and below twelve years, who 
has not attained sufficieet maturity of 
understanding to judge of the nature and 
consequence of his conduct on that occa. 
sion. 

In cases as above, the capacity of doing 
a wrong is not so much to be measured 

by years as the strength of the offender’s 

<1 

power of understanding and judj^ment. 
The circumstances of a case may disclose 


No aetiou 
lies un<lt*r 
the Aquiliau 
Law. 


Mo(k*VM law 
coniparoil. 


Powor of 
understaiid- 
iug and 
.1 uds^ont 
are the true 
tests not the 



<’aso of a 
teacher 
injuring his 
pupil. 


Shoemaker’s 

case. 


.Julian us’s 
view. No 
action in the 
absence of 
intention to 
injure. 
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such degree of malice (dolus) as to justify 
the application of the Lex Aquilia, even 
though the offender is an infans. 

Problem. What are the provisions in 
the Lex Aquilia in case of an instructor 
killing or wounding a slave whom he is 
teaching ? Is he liable under the Aquilian 
law for causing unlawful damages f 

Solution. Different answers were 
given to this question by different jurists. 
From Julianus we get a case like this. A 
ceitain boy was being instructed by a shoe- 
maker in his trade. The shoemaker, in a 
fit of anger caused by the boy’s extreme 
delinquencies in action, hit the boy on tlie 
neck with a last, with the result that his 
e>e was destroyed. Here Julianus is of 
opinion that no action for injuria will lie 
against the shoemaker, for there was no 
intention on bis part, of committing any 
injuria. On the contrary the shoemaker 
intended to correct and instruct the boy. 
According to him perhaps an action on 
contract may be brought against the 
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teacher, because an instructor is only allo¬ 
wed to chastise bis pupil to a moderate 
extent. 

According to Ulpian, an action ex lege 
Aquilia may be brought in such a case, 
for too great harshness on the part of the 
teachers is considered to amount to Culpa, 

Justinian's view of the question is that 
an action can be brought against the shoe¬ 
maker on the Lex Aquilia. 

Paulus is of opinion, that an excessive 
brutality on the part of a teacher is coun 
ted as negligence. Hence an action un- 
der Aquilian law ought to lie in such a 
case. 

As regards the amount which the plain- 
tiif in such cases is entitled to get from 
the defendant as damages, it will be 
measured in proportion to the falling off 
in the gains from the boy's services occa¬ 
sioned by the destruction of his eye plus 
the costs incurred for medical attendance. 

3. The Significance of the term 
''Slay'* {Occidere) as used in the Xiez 


But chastise¬ 
ment must 
be motU'rate, 
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view. Actum 
lies for too 
mucli harsh¬ 
ness. 
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Meaning of 
slay or 
oecidere 


Originally it 
meaiYu boat¬ 
ing to death 
in a cruel 
manner 


111 iis 
gradual 
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meaningt it 
included 
such injuries 
which not 
only caused 
immediate 
death, but 
also death 
caused by 
tntorvention 
of other cir¬ 
cumstances 
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Aquilia —Originally the word occidere 
meant in its strictest sense, beating tO 
deatb by one's own hand or by a cudgel 
or other weapons and as such referred to 
all cases where the action (viz of killing) 
was performed with an instrument or by 
strangling, kicking etc. What it meant was 
that the action must be done corporc — 
mechanically, but did not invariably con¬ 
vey the sense of violent death as was poin¬ 
ted out by jurists. But as time went on, 
extension in meaning of this term took 
place and an action under Chapter 1. of 
this Lex was granted in cases where there 
was a blow or push, which had the result 
of killing a slave not immediately but ra¬ 
ther mediately by intervention of other 
circumstances ^ thus, in the case of a per¬ 
son throwing a slave off a bridge and the 
latter being killed in consequence thereof 
an action lay against the offender imma¬ 
terial of whether the shock or the current 
or his sinking down caused bis death. 
Similar is the case if a man dashes a child 
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against a rock and thereby brings about 
its death and so on, The general principle 
underlying such cases seems to be that 
one who is the immediate and direct cause 
of the death of a slave is liable to pay 
dama^jes immaterial of what may have 
been the actual process of death of the 
ulave. 

These cases resemble those of occiderc 
in the original sense of the woid only in 
so far as the death complained of has 
been caused by the physical act of a 
person {corpore suo) on the body of a slave 
(corpori) who has been killed. 

In a case where a dog is set on a per¬ 
son and kills him, the opinion seems divi¬ 
ded. Proculus says that even if the man 
Was not holding the dog while it was in 
the act of killing, still he will be liable; 
whereas Julianus makes him liable only 
if be had been holding the dog. 

Gradually the jurist went beyond the 
original notion of occUere, Thus we find 
Labeo admitting that any person adminis- 
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tering a poisonous or harmful dru^ in 
any manner bv force, fraud or by pursu;;. 
tion and thereby causing death comes 
under the Lex. and an actio is granted 
against him, provided that the poison was 
administered by the guilty person himself. 
Strictly speaking, in such cases there was 
no damnum cor pore corpori datum as there 
was in the cases mentioned above, for the 
death was not caused by the act of the 
poisoner but by the effect of the poison : 
never-the-less, even in such a case action 
was admitted under Chapter 1, of Lex 
Aquilia (translated ante.\ 

In cases where a slave is starved to 
death or where a person strips a slave of 
his clothings in winter time who in conse 
quence is frozen to death or where a 
sword is put into the hand of a lunatic 
who kills himself thereby or where the 

I 

horse of a slave is frightened so as to 
cause injury to the slave or where a 
person holds a slave while another kills 
him or where a person administers a fatal 
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drug through the hand of another,—in 
short, in all such cases where the proba* 
bility of de^th was existing more or less 
and the person in question did not per¬ 
form the act which resulted in the death 
but only furnished the cause of death, the 
actio legis Aquilia was uot extended but an 
action in factum was only allowed. It 
should be noted here that there was no 
damnum carport datum but only a condition 
or such state of things had occured, from 

which, with the concurrence of other Testoftlu 
. , _ ^ application of 

circumstances, death resulted* The test of Aqxiiliau 
the application of this law is to find out 
whether the damages occured through 
him diiectly or not. 

In a case where A does a damage as a 
result of some one else say ti, pushing him 
neither A who had no hand in the action, 
nor B who did not actually kill the man, 
is liable o:i this Lex. ( Hut au action in 
factum must be allowed against B). A 
contention has been raised as to whether 
B is not directly answerable for the 
damage. If B bad pushed or let a sack of 
coal fall on a child and caused his death 
thereby, B would have been liable for it. 

But why not in this case f 

3 
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l'h« eitect of 
uQskilfuljies 
fcho part 
«>f specmliatfl 


If a slight blow, dealt by a person unto 
a slave who is sick, kills the latter, the 
person dealing the blow is liable under 
this law. 

(It Cannot be otherwise, for no measure 
can be fixed which may be taken as abso¬ 
lute for determining a standard of fatal 
blows.} 

W e shall see how unskilfulness on the 
part of a Specialist and neglect of duty on 
the part of one who has tuken charge of a 
work, as also inaptitude of a professional 
man for works of his calling, was suffi¬ 
cient to make him liable tor any damage 
following from his conduct. In the Operat¬ 
ing surgeon's case and the Doctoi's case 
we >hail illustrate h iw the unskilful opeta 
tion on a slave as also adtninisteriug 
wrong drugs by the Doctor's own hand 
and non-attendance to an operation ouly 
niade lesu.ting in death has teen brought 
within the term occUere and how the delin¬ 
quent persons were chargeable for their 
acts - whether they were acts of wrongful 
cotnitiission or of omission including 
cessation of an once commenced course ot 
action. 

Negligence or Culpa of the delinquent 
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and also of the person injured has much 
to do in determining liabilities following 
from occidcre anJ under the section on 
culpa we shall deal with various sorts of 
Cases on them. It is to be noted that, ^ as 
will be remarked there ) in several except 
tioodl cascs e. g. of practice in military 
grounds of sports and manly games, of 
contributory negligence, magisterial ac¬ 
tions and actions permitted by special 
legal relation between the parties, any 
danjage occuring therein was not included 
within the term occidcre and no action 
under this Lrx was admitted at all. But 
even in such cases, it the dolus (or malice) 
of the person was too apparent or in other 
words if tae death took place not from 
mere accident or in the course of spoit but 
from a motive to kill on tbe part of the 
ieiinquent pt^rson e. g. if a slave passing 
by a military ground were intentionally 
aimed at by one ol the soldiers or If a 
man even when flying from the games uod 

Sports were inieuiionally wounded, the 
action would be regarded as occtcUre 
chargeable under this law. 

Thus occidere as used in this Lex has a 
close coi.nectton with eulpu^ and *(iolusl 
as we shall see laier on. 
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Mc'uuujg t>r 
I'lilpa Is 
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Aqi-'iliu. 


'•Culpa'*—Its Definition, Require¬ 
ments and Uses in the Lex Aquilia : 

The exact significance i f the word 
Gnlpa as used in the Lex Aquilia is 
*'negligence." The word “negligence'' 
has a wide meaning and it i« rather diffi¬ 
cult to make the student understand what 
definite acts and omissions amount to 
negligence, and what not. The student 
has to some extent been familiar with 
this term and its general significance 
under a previous section dealing with 
**/njuriay “Culpa” or 'negligence" is 
one of the chief components oi '4ojuvia.*' 

The terra "Cttlpa'’ is of much impor¬ 
tance in the Lex Aquilia in order to find 
out and ascertain the liability of a person 
for damages done. For a person becomes 
liable only if the act whereby the damage 
was done is due to his Culpa ( imputabi- 
lity) and not otherwise. Hence the 
question arises, when is an act to be regar¬ 
ded as done Culpa ? The general answer to 
this is that a person is said to act ^^Culpa** 
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if he has not observed the conduct which 
under the particular circumstances would 
have been observed by a diligent pater 
familiar or an ordinary mao < f common 
intellect and capacity. For example 
where a man carrying heavy burden throws 
it down and a slave is killed thereby, he 
is accusable of Culpa, in as much as "neg¬ 
ligence” is evident on his part in not 
avoiding a load he could not carry. But 
if he himseU falls down and thereby 
crushes a slave belonging to some one else 
he is not liable under the Lex Aquilia, 
unless he either loaded himself unduly or 
showed a lack of sufficient caution in his 
work. The point to be settled is whether 
it was a case of accident or one of negli¬ 
gence. Of cour^e this is not the absolute 
and the only test of determining “Oulpa.” 

The above is merely an average and 
objective standard and requires sometimes 
a higher and sometimes a lower degree of 
care and effort to render an action Culpa, 
As to when a higher or lower degree of 
care and effort is required we shall try 
to illustrate them by examples. 

A higher degree oC care and effort is 
required if a person undertakes to perform 
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Wfilif'al naan. 
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In the case 
«>f SpfTiali<4ts^ 


some professional work and does damage 
in course of doing it. For instance :— 

(a) When a medical man takes charge 
of a patient, and for want of proper care 
and diligence prescribes a wrong medicine 
for him and thus instead of effecting the 
cure, causes the death of the patient, he 
commits Culpa. 

{b) A Surgeon who undertakes to 
make an operation on his patient but per¬ 
forms it unskilfully is liable of Culpa, 
Even if the operation would have been 
done successfully, the surgeon would have 
been equally liable of Culpa if he had 
neglected to treat the patient with such 
care and caution as the nature of the case 
would require, h'or. in both these cases, 
the surgeon would be guilty of negligence 
and, inethinks, for breach of contract in 
as much as he failed and neglected, in the 
first Case, to use propter skill, and in the 
second case^ to give proper care and atten¬ 
tion in making the operation successful. 

In short, unskilfulness on the part of 
a specialist and neglect of duty on the 
part of one who has taken charge of a 
work will make them liable for any 
damages following from their conducts. 
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Compare the case of nurses, workmen, 
tepriirers, jewellers assessors; artificers etc. 

(c) A mule driver, who through want 
of sufficient strength or skill cannot hold 
in his mu1f*s is liable under this law. 
Similar is the case with a rider failing to 
keep his horse in control. Here ‘ culpa*' 
or “negligence’* lies in their not taking 
into consideration the fact of their own 
infirmity or inability- 

(e/) A midwife prescribes a drug to a 
woman who dies a short time after taking 
it In this case the liability of the mid* 
wife will vary :— 

(i) if the medici e is served by her 
direct to the patient, he would te held to 
have killed the woman ( i e. committed 
oeddere ) and would thus be guilty of 
Gulpa, 

(ii) But in case the woman takes it 
herself as per direction of the midwife, the 
liability of the midwife, will amount to 
furnishing the cause of death, and conse¬ 
quent! v she ma 5 be sued in factum. In 
cases like these death is not the standard 
to measure their liabilities ; it is the 
negligence or Oulpa whereby the death is 
accelerated that comes to account. 
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MidwiftV 

cafse. 



( 46 ) 


lUaetrations 
where the 
required sian* 
dard is lower. 


Caae of a 
person lopp¬ 
ing a tree 
standing 
(a) on an 
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paeeage. 


(b) On a fre¬ 
quented 
passage. 


Cases where 
ordinary 
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sufficient to 
protect au 
act from be¬ 
coming 
Culpa. 


Now we shall illustrate a case where 
a comparatively low degree of care or 
caution is required. 

A person is lopping the branches of a 
tree in a place which is not a public 
passage and is not much frequented by 
passers by. One of the branches falls 
down on the head of a slave who happens 
to be standing below and the slave is kill¬ 
ed thereby. Here if the person on the tree 
had reasons to believe that the place was 
quite an out of the-way spot or if he had 
given a waining that he was lopping the 
branches, he is not to be blamed for the 
damages caused But if the tree is on a 
much frequented passage, be would be 
liable if he did not take special care and 
make special arrangement for the warning 
of all who may pass by. In short, the 
surroundings and the situation amidst 
which he was acting had much to do in 
determining the degree of care and caution 
required of him. 

Under certain circumstances^ the dili¬ 
gence oi a puier ^amtlias is not rtquired. In 
these cases oruinary diligence observed 
by a person would serve not to render his 



act Oulpa. even though it haa caused in¬ 
jury to others. These arc 

(a) If a free-born person serves 
another in good faith. 

(d) if soldiers are practising in the 
usual place. 

(c) If persons are hurling spears by 
way of sport on a regular exercise-ground. 

It should be noted here that if the 
soldiers are exercising in a place other 
than the exercise-ground, they would 
have been liable^ lor causing the death 
of the slave and it would have made no 
difference to state that the slave had no 
reason to be there at the time. 

(d) n seveial persons are enjoying 
and taking part in a game in a public 
place any damage following therelrom 
must be held to be done for the sake of 
distinction and prowess, and not due to 
negligence. But if you kill a man who is 
leaving the game you can be sued in as 
much as it looks as if you killed him from 
malice and not for the sake of noble 
sport. 

N. B. The above rule does not apply 
to a slave, for the reason that only free- 
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born persons were allowed to join in 
noble sports and to enter into contests. 

2. If there is contributory negli’ 
fifence on the part of the injured party, 
which causes a *cuUa compematio* it pre¬ 
vents. on acc'^unt of the interruption of 
the causal connection of the act and the 
damages, liability under the Lex Aquilia 
from arising. For instance compare the 
case where a ball when hit hard by a 
player touched the hand of a barber sha 
ving hard by and caused an injury to the 
slave whom the barber was shaving. 
Here the player is not guilty of 'culpa* in 
as much as the barber as well as the slave 
have contributed to the negligence by 
their respective acts -( The Barber and 
the Ball player’s Case 

If it was a secluded place where balls 
were not ordinarily played upon, the 
person who hit the ball will be charged 
with negligence. 

Under the common law^ the term ‘’Con¬ 
tributory negligence'^ means that the 

i* 

person injured has by his own neglii'ence 
or want of ordinary care subsequently 
contributed to the accident. E. g, if a 
person carelessly crosses in front of a 
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train in motion, and is thereby injured, 
he cannot recover any damige from the 
Railway Company. 

In all these cases, contributory negli¬ 
gence of the person injured usuallyr barred 
the action ^ b it the c-tse was different if 
the damage was wilful, even though 
there had been ''Culpa lata** on the other 
side, i. e» culpa-compenmiio is excluded if 
there- was ddus on the oart of the injurer. 

The modern view about contributory 
negligence is laid down c'early in the 
ruling iu Davies. Vs. Mann i 12M and 
W 546, ‘'the donkey case*’ ) which goes on 
thus : "'He who last had an opportunity 
of avoiding the acci dent, notwithstand¬ 
ing the negligence of the other, is solely 
responsible/' 

3- TJhe SSeanins of '‘Damnum*^ 
and its Requirements in the Lex 
Aquilla. 

The term 'Damnum*' literally means 
"Danoage/' The word has bfen used in 
the Lex Aquilia in not exactly the same 
sense in which it is used in modern 
legislation. In modern law the term 
‘damage*’ has a very wide meaning. But 
as applied in the Lex Aquilia it means 
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niakt'r’fi ease 


Injury 
<“uusea to a 
painter* 


daniajjes caused to person and specially to 
property by the doing of an unlawful act. 
It is of several kinds e.g. the damnum 
directum *. the damnum indirectum^ • the 
damnum emergens * and lucrum cessans. ♦ 
The importance of Damnum in the Lex 
Aquiliu can be understood irom the mere 
fact that an Aquilian action can take 
place only if there is damnum or loss to 
person or property. 

For instance : — 

(a) Take the Shoe-maker's Case * 
Here Damnum lies for not ouly wounding 
the slave student, but also for expenses in¬ 
curred by and on behalf of the student to 
effect his cure from the wound, although 
at the time when the action has been ins¬ 
tituted under the Lex Aquilia all traces of 
damages done to bis phy6iq>ie had long 
vanished. 

(b) A person causes injury to a slave 
who is a painter, and the result of the 
injury is the loss of several fingers of his 
right hand. This is an apt illustration 
of JJamnum ; because, besides causing inj- 
uiy to the person of the slave the offender 

See Appendix A for explanations. 

t See ante pp. 34« 
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caused Damnum or damage to property 
by causiag loss of gaia {lucrum cessans) 
by injuriog the fingers of the painter 
slave. 

(c) If a person destroys a horse out of 
a pair, he is liable under the Lex Aquilia 
for causing Damnum or loss to property. 
Here the relative depreciation in value 
of the other horse comes into consideration 
and allowance has to be made for the 
dafnnum indirectum i. e. indirect elements 
of value. 

It must be noted that in every case 
the real criterion determining the applL 
cation of the Lex Aquilia is not merely 
physical injury caused to a person but loss 
of property that followed in consequence 0 / 
causing such injury. Hence, no action lies 
under the Aquilian Law for a wrongful 
act, provided there is no loss of property, 
although there may be corporeal viola¬ 
tion of a ri^ht. 

Problem —In what cases will the 
combination of the two ingredients *Dftm 
unm* and Injuria fail to constitute a 
right of action f 

Solution When the wrong and the 
legal damage are not known by common 
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expeiience to be usaallj in sequence, and 
the damage does not in the ordinary 
ccuise ot events follow from the wrong, 
the wrong [injuria) and the damage ; dam^ 
num) are not sudiciently conjoined to sup¬ 
port an action j that is to say, the damage 
is too remote to give a cause of action. 

4. The Valuation of Damages i— 
Thewoidsof the statute as translated 
are whatever was the greatest value ot 
the slave in that )ear’' ( quanii id in 
anno phfimi fuif). 

The year is to be reckoned back from 
the day when the blave was killed; (est quo 
quio occisus cst. Dig kl.l) But if he was 
mortally wounded and died long after, 
his value jn the interval Leing but triiling, 
Juiianus is of opinun that the year is to 
te reckoned from the day when he was 
wounded. Let us take the case of an ex¬ 
pert artist slave whise thumb is dama. 
gtd and who dies within a year from 
date oi injuty \ his value will be calcula¬ 
ted within a year previous to the time 
when be was made devoid of his thumb 
and bis earnings. 

Value* The paying of damages being 
meant for putting the plaintiff as far as 
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possible in his former state, according to 
the practice of the later periods, we do 
not merely consider the intrinsic or the 
market value of the slave but also the in* 
terest {iuferesse) his owner had in his not 
being kil ed. 

Ihusitfor the death of my slave, 1 
have to pay anything to a third party by 
way of penalty, that will gu a great waj* 
in deteimining the value. 

bimilary, if the condition in a Testa* 
ment is like this ; —A is appointed heir on 
condition that he manumits the sl^ive B, 
and thtn ii B is killed alter the testator's 
death, the vah^e of the inheritance will 
be included in the assessment, because 
the act ul killing prevents the fulhlment 
of the c ndition from taking place. But if 
the slave is killed in the testator's life 
time, the value of the inheritance will 
not be taken into account j but an account 
will be taken as to what was the great¬ 
est value tue slave did bear. 

With the above illustration should be 
compared the case a slave who is mitnu- 
mitted by Testament and ai)poiiited heir 
by the owner. If he is killed, according 
to one view, the subsiiiued beii cannot 
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recover the amount of value set on the in¬ 
heritance. such inheritance not having 
been open to the slave. All that can be 
recovered under the circumstances is the 
market value of the slave at the time when 
he is killed. But according to the other 
view, even the market value will not be 
considered, on the reason that if the slave 
had been heir, he would at the same time 
be free. 

Similary, if there is a promise that I 
shall give away either my horse A (worth 
10 000/- ) or B ( worth 20, 000/- ) and if 
the promisee kills A, what will be his lia¬ 
bility f Of course the amount of the lia¬ 
bility will be equal to the value of A plus 
the extra expense that the promisee is put 
to by reason of the death of A, (* e. the 
damage would be valued at 20. 000/- 

Allowance must also be made in such 
cases for (1) the "damnuin indirectum* or 
‘damnum emergens* i. e. the indirect element 
of.value attached to the particular indi¬ 
vidual as also (2) for the *lucrum cessans' 

or the ceasing i. c. stoppage of lucre or 

gain ; but no consideration could be taken 

of the owner^s feeling and sentiment ^ ra^ 
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ther, it should be determined by average 
circumstances. 

1. For example, if one individual is 
killed out of a team of mules or company 
of actors or singers or one of a pair of 
twins, allowance must also be made for 
the relative depreciation in value of the 
rest. 

2. Similary if a slave who is instituted 
an heir to a property is killed before he 
can benefit his master by accepting same, 
the value of the heritage should be includ > 
ed in assessing the amount of damages to 
be allowed. 

3. The feelings of a father can not 
be taken into account in a case where a 
man kills his natural son whom the fa- 
ther would be glad to buy at a high price 
if he were another man^s slave. The 
value will in such a case be determined 
on the basis of what the son would be 
worth to people in general. 

The expression *quanii ea est res* leaves 
the question as to standard open to inter¬ 
pretation. ^ 

In most other actions both on delict 
and on breaches of contracts involving 
dolus^ the plaintiff’s interesse was the stan. 

4 
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dard of value. But Justinian pointed out 
that by the text of the Lex Aquilia only 
the market value could be claimed. It 
was only due to the interpretaiio of the 
lawyers that change of standard was 
brought about. 

Says Grueber ( PP. 264 71) ‘‘The way 
of assessing damages in its peculiar and 
archaic character (Gaius iii, 218) could 
not satisfy an advancing civilization. 
Accordingly, by the interpretation of 
the jurists, compensation for the value of 
the thing was gradually changed into com¬ 
pensation for the whole loss of the plain¬ 
tiff, his Hnteresse* which comprehended Uhe 
damnum directum' and in directum' dam¬ 
num emergent and lucrum cessans provided 
only the latter was to be expected as cer¬ 
tain in the regular course of events. But 
the interesse excludes an asssesment of 'in¬ 
terest of affection’ and is different in its 
nature from the value of the damaged 
thing although it is to be assessed with 

reference to the last year or month.’ 

« 

In the case of iucrum cessans, (i, .e.^ cessa¬ 
tion of profits) the plaintiff bad no right 

« I 

to demand that accounts be taken oiiucrnm 
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(profits) which were only hoped for, but 
were quite uncertain. 

In a case where a slave, who was 
accomplice to a huge falsification of acco¬ 
unts, is killed before any information 
that was expected to be extracted from 
him has been acquired, the extra loss to 
the plaintiff will be taken into account. 

5. Buie of Valuation— The rule Ruled 
seems to be, ^any advantage which enhan- Valuation 

ced the value of the slave during the 
year ending with the moment when he 
was killed, forms an element in the valua¬ 
tion to be put on him,' 

Mr. Sandars translates the provision 
as follows : — 

‘It has been decided, not by virtue of 
the actual working of the law, but by in- Sp(lar\s 
terpretation, that not only is the value of 
the thing perishable to be estimated, but 
also the loss which in anyway is incurred 
by its perishing.' For instance, if a slave 
of good conduct should change his chara¬ 
cter, and then be killed within the year^ 
the value to be taken into account in 
assessing the damages will be what be 
was worth before such change. 

Another important element in the va- 
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luatioo of the slave is that it must be 
made with reference to the time at which 
he was worth most in that year. Com¬ 
pare the Artist’s case, where it was prov¬ 
ided that the valuation should be made 
with reference to the time at which he 
was worth most in the year. 



CHAPTER IV. 


1. To whom does the Itlgrht of 
Action belong^ ?—The right of action 
means the ri^ht sanctioned by statute to 
a person to obtain compensation for 
injury done to him by the wrongful action 
of others. The right of action varies 
under different laws and in different 
countries. But our object is to point out 
in this Chapter the right of action allow¬ 
ed under the Lex Aquilia. 

Naturally the right of notion invariably 
belongs to the plaintiff. Hence we have 
got to ascertain Who cau be the plain¬ 
tiff in an Aqnilian action. Moyle in 
his 'Tmperatoris Justiniani Institutiones” 
(Edn. lY-p. 524:) says. *'It is only to the 
owner ( eras ) that the right of action was 
granted by the letter of both the first and 
third chapters of the ^^tatute { ero, hoc est 
domino — Dig. 11-fi ) Which right could be 
transferred to another person along with 
the transfer of ownership but, in its spirit 
an ''actio utilis" or *in factum" was per¬ 
mitted to the hona-fidc possessor, the 
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usafructtiary, the usaryrandthe pledgee^ 
though to latter only if he had been 
actually prejudiced by the damnum, say 
by the debtor becoming insolvent, or if he 
had lost his personal remedy. The ab. 
solute condition was that whatever he 
recovered should be deducted from the 
debt secured by the pledgee. 

In a case where A was going to res 
tore a slave to B by way of * redhibition' and 
a damage was done to the slave in the 
way, the right of action accrues to A 
against the wrongdoer and he must assign 
his right of action to the assignee of the 
slave. 

A slav« is in the service of another 
person, who is not the real owner. Can 
the latter sue for a wrong done to the 
slave when he is in his employ ^ No, But 
though a direct action cannot be taken, 
yet an actio in factum is allowed to him. 
The direct action can only be taken by 
the real owner {erus) and by no body else. 

Problem—A lendf his ^clothes to B. 
Suppose it is torn by a third person, when 
in the care and custody of B. Is there 
any right of action for B ? 

Solution —According to Julianas, 3 



( 61 ) 


has no right of action, for direct acHo UgU 
Aquilta belongs to the owner alone. B not 
being the owner but being a bom fide 
possessor is allowed actio in factum only. 

Moyle's opinion is that in such a case 
an utilis actio does lie with B, in spite of 
his being a bona-fide possessor only. 

If the bare proprietor A causes dama¬ 
ges to a slave in whom another person B 
has an usufruct, B has a right of action 
against A, on the analogy of the Lex^ 
Aquilia, and the damage should be in prop¬ 
ortion to the value of his usufruct. 

A free man has no direct action for in¬ 
jury done to his person, but he has an 
Utilis actio on the Lex Aquilia. because ‘no 
one can be called the owner of his own 
limbs'. Further, no damage is allowed 
perhaps for the reason that no free man 
can say what was the best value, say, his 
his right arm bore in the last month ^ it is 
only the slaves on whom values can to be 
put because they were subject to being 
bought or sold. 

If a slave bequeathed is killed before 
entry is made on the inheritance, the right 
of action under the Lex Aquilta will lie 
with the inheritor. In such cases although 
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there is no ostensible owner^ the inheri¬ 
tance will be deemed as owner. But 
where a slave who was left as a legacy, 
is killed after entry on the inheritance 
the right of action belongs not to the heir, 
but to the legatee, unless it was after the 
death of the slave that he accepted the 
legacy. The reason is that the right foll¬ 
ows the bequest. But if ihe legatee dec 
lines to take steps, the right of action is 
re-vested on the heir. If the slave is killed 
by the heir himself the remedy seems to 
lie with the legatee ; for in such a case 
the property in the slave who is killed^ 
belongs not to the heir but passes to the 
legatee by virtue of the bequest made by 
the testator (i. e, the former owner of the 
slave). An heir cannot sue for damages 
done to a slave at a period prior to its 
being included in the testament. 

Where a slave who had previously 
been wounded by A, died from an accident 
say by a ship wreck, no action for killing 
the slave can be brought against A except 
one for wounding him. For, if during 
the interval between the time when a slave 
is wounded by one person and the mo¬ 
ment of his death, some such intermediate 
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action as a sudden accident, or any other 
serious damage takes place, the person, 
who wounded him first, is not liable un¬ 
der the Lex Aquilia. But if the slave was 
disposed of to another, and then died of 
the wound, an action can be brought 
against A* 

Thus we see that if the intermediate 
action is only in the form of manumission 
or disposal of the services of the slave to 
some one else, or in other words, if it is 
such an action as has no effect in throw¬ 
ing doubt as to the cause and the means 
of the death of the slave the action will 
He even after the intermediate action takes 
place. 

‘The right of action' says Grueber, 'once 
acquired by a person, passes over to his 
heir (even if it accrued hereditate iacenU). 
It parses also to his Universal fidci commis¬ 
sary* i. e. to the executor (but not to the 
legatee) who acquires ownership in the 
thing left to him at the moment of aditio 
/urediHs, and therefoife he is entitled to an 
Aquiiian action which has accrued after¬ 
wards. 

* See Appendix A for explanation* 
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Like the owner, the bona fide ( bone 
fidei) possessor is entitled to an extended 
<iCtioxi—aciio uHlis or in factum. For ins¬ 
tance, if an owner kills his own slave, he 
will be liable to a n action in factum in the 
hands of a bona fide possessor or a pledgee. 
The right of action belonging to a bona- 
fide possessor is the same as that of the 
owner ; hence, in order to enable him to 
take an action under the Lex Aquilia it 
is importan t that the owner has not as¬ 
serted his ow n right in respect of the 
wrong for which the bojta fide possessor 
is suing. Rut, if afterwards the bona fide 
possessor is sued by rei vindicaiio he has to 
restore everything recovered by the Aqui- 
lian action j and if he has acquired own¬ 
ership by usucapio while the rei vindicaiio 
was pending, he is bound to transfer to 
the plantiff the right of action that after¬ 
wards may accrue to him. But in both 
cases, the bona fide possessor is entitled 
to sue his auctor for his interesse. In 
a case where the bona fide possessor has 
instituted th^ Aquilian action in concur¬ 
rence with the owner, or in a case where 
he sues the owner himself, he would mere¬ 
ly recover his imp^nsae utiles and neces 
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sariae. A hna fide possessor also can be 
sued by the owner under the Lex Aquilia. 

In a case where a slave is owned by 
several persons,and if one of the co-owners 
kills or injures the slave, the remiining co¬ 
owners can bring an action under the Lex 
Aquilia against the offender, in respect of 
such shares in the slave as belong to them. 

An actio utilis or in factum was exten¬ 
ded to all persons who had a jus in re aliena 
and was available even against the owner 
of the thing. The main object, for which 
the action was allowed was compensa. 
tion for the value of the/z^^ in re aliena in¬ 
fringed by the act of damage ; while the 
owner was to be compensated for the 
value which he had in the slave after de- 
ductini the value of this right. 

In a case where damage was done to a 
pledged slave, the pledgee along with the 
pledgor will get the whole damage toge¬ 
ther, for which anyone of them can bring 
the suit ; only that, the pledgee will get 
compensation up tq the amount of his 
claim. Be it noted that in the case of a 
pledgee killing the pledged slave, be can 
be sued either on the Lex Aquilia or on an 
action on the pledge but not on both. 
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In the same way, an TTsnfrno^^^ry 
has the same right of action as the owner; 
although^ strictly speaking, he exercises 
the rijiht of action belonging to the owner. 
If a slave, for instance, who was pledged 
as security for debt, was killed, the credi, 
tor has a good right of action. The cre- 
d itor {Pignorio) does not suffer any loss 
whatever unless he has lost his acHo in per¬ 
sonam by extinctive prescription or by in- 
solvency of his debtor. The oSender in 
such a case, should not be made liable to 
be sued both by the owner as well as by 
the creditor. The creditor is merely 
entitled to an action against the offender 
up to the amount of his claim while the 
debtor might sue for the surplus under the 
Lex Aquilia. 

Of the persons who have merely a jus 
in personam only the Colonus, and no body 
else, are said to be entitled to an action 
under the Lex Aquilia. 





CHAPTER Y. 


1. Against whom can an Aqal-" 
lian action be brought, or who Is 
liable under the Lex Aq uilla f 

An action under the Lex Aquilia can 
be brought against a person who has, in 
any way. caused wrongful damages e. g. 
by killing, burning, breaking or breaking; 
up. For instance, {a) if you throw a 
lighted torch at my slav'e and scorch 
him, you will be liable to an action at 
my hands. 

{b) A person sets fire with the iotea> 
tion of burning a particular house belong¬ 
ing to X. Accidentally, the fire spreads 
out and consumes the house of a neigh¬ 
bour of X. The offender can be proceeded 
against not only by X, but by Y too. 
Now, if the houses that are consumed by 
fire, are occupied by tenants, the ofiender 
will also remain liable to the tenants, for 
the burning of their goods. 

^c) If a stone falls off a wagon and 
breaks to pieces, the waggoner is liable 
under the Lex Aquilia, if the falling oE 
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t 

the stone is due to his packing the contents 
badly. 

In certain circumstances, it so happens 
that though the damage has been com¬ 
mitted by one person, a third person, such 
as his master becomts liable. It must be 
noted however, that in order to hold the 
master liable for wrongful damages caused 
by any one of his men, it must be clearly 
proved that the master is guilty of culpa. 
For instance, if a slave hit the slave of 
another person, at the instigation and 
with the consent or knowledge of bis 
owner, the owner of the delinquent slave 
becomes liable under the Lex Aquilia. 

If a free man commits wrong with his 
own hand by order of another, an action 
under the lex Atjuilia can be brought 
against the person who gave the order, 
provided be had a lawful right to com- 
mand. If be had no such authority, then 
the wrong doer alone must be held liable. 

If, at a time when a slave belonging 
to A of whom B is a bona fide purchaser, 
is acting in the service of B, and iie is 
wounded by a slave of B, A has a right 
of action against B. 

When several persons are concerned in 
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the commission of an offence, an action 
under the Lex Aquilia will lie only 
against those who are really in and 

not against the others, though they were 
present in the party. 

Noxal liability* of a person for damages 
done by bis slave or child was already 
recognised in the Twelve Tables. Under 
the Lex Aquilia a direct actiou was 
applicable whenever damage was do. e 
^'Sciente domino** and so a voxal action 
was restricted to cases where the damage 
was done **iti sciente domino”. However, 
the Jurists admitted a noxal action also 
in the case of "Sciente domino" provided 
damages were not done, "iussu dominie* 
where the owner is exclusively liable to 
a direct action. In case the familia of 
a master had committed damage in com¬ 
mon, he had to pay the litis aistimatio only 
once. 

For damages done by ancestor who 
leaves some "inheritance", the action was 
not allowed against tne heirs or successors 
of the delinquent except in so far as he or 
they had been benefitted by the delict. 

f , ■ ' . . , 

* See Sec. 2 of this Chapter for explanation 
of Viox'al action.* 
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It is the acquiesatice in taking profits of 
the delinquent act that entails culpa on 
the part of the heirs or successors and not 
otherwise. 

2. What do yon understand by 
Noxal Action f 

Actions are called “NoxaV* which are 
put in force against people not in connec¬ 
tion with any contract, but in conse¬ 
quence of some *Noxa’ (damage) or 
misfeasance committed by a slave. The 
effect of such actions is that, if judgment 
is given against the defendant, it is open 
to him to avoid payment of the damage 
assessed by surrender of the individual 
who committed the wrong. For instance, 
if a slave has killed with the knowledge 
of his owner, it makes the owner liable 
for full damages, as in such a case, the 
owner himself must be held to have killed. 
But if it was done without the owner's 
knowledge, the action is noxaL as it was 
not right that the owner should incur 
liability from the misfeasance of his 
slaves, except in so far as to surrender him 
for noxa, 

Noxal action was recognised by the 
Twelve Tables. But there is a great 
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difference on the principle of its applica 
tion as applied in Twelve Tables and as 
it is applied in the Lex Aqnilia. Under 
the Twelve Tables, where a slave has 
committed a theft or is guilty of any 
other noxa with the knowledge of his 
owner, there is a noxal action on the 
slave’s account, and the owner is not 
himself liable, But under the fjtx Aquilia 
the owner is himself liable, and not on 
account of the slave. The reason for this 
difference is that in the case of Twelve 
Tables, the law desires that where such 
a case arose, slaves should refuse to obey 
their owner’s illegal command, whereas 
in the case of the Ltx Aquilia the law 
excuses a slave who obeyed his owner, as 
otherwise he would have lost his life. 

It must be noted here that where 
knowledge on the part of the owner is 
required, the word ’knowledge’ must be 
taken to imply that the owner was able 
to prevent the commission of the wrong and 

failed to do so. Of course there is a differ 

ence between instigating a slave to the 

commission of a delict and simply suffer* 

ing him to commit one. 
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ijase OT a 
Slave of 
several 
co-owners. 


If a slave belonging to several persons 
in common commit a delict without the 
knowledge of the co-owners a noxal act¬ 
ion will be allowed against any one of 
them *, but if they all know of it^^ then any 
one of them may be held liable without 
the alternative being given of the 
surrender for just as if they had all 
committed the offence, and proceedings 
against one will not release the others. 

Noxal actions are allowed, not only 
against bonajidc possessors, but also 
against those who possess mahi^fidcs. 



CHAPTER VI. 


1. Thf of the Aquilian 

Action —There are two distinct kinds of 
remedies provided by the Lex Aquilia viz. 
(i) the actio legis Aquiliae and (iij the 
multaepetitio. The former was dealt with 
in the form of Civil Procedure and the 
latter in the form of Criminal Procedure 
actions. 

With regard to the HSultae FetltiO, 
the object of this remedy was a fine or 
penalty probably state^ 

which in addition to what was due under 
the actio legis Aquiliae was forfeited in 
those cases where the damage to property 
was considerable, and most probably only 
when quadrupeds and slaves were inten¬ 
tionally killed. But in later times the 
action Multae petitio disappeared, the 
Lex Cornelia de Sicaris having taken its 
place. 

Regarding the fdrm of the action, it is 
well known that there are actions which 
have for their objecj; the restoration to 
the plaintiff of what is withheld from his 
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.U;tl()UOH 

pot'tmh.s 




A(;tio l«gi« 
A^iuilia in a 
Penal action 
Explain. 


property. Thus they prevent an unlawful 
alteration in the proprietory rights of 
men from taking place. 

On the other hand, there are actions 
by which the property uf the plaintiff is 
altered. Something is added to it, merely 
in order to punish the defendant for the 
loss he has caused by his wrongful conduct. 
For this reason it is regarded in the 
Roman Law as actiouea poeualis. 

In certain cases one and the same 
action combines both the object viz. pay¬ 
ment of penalty as well as recovery of 
compensation. In such a case, the actio 
is called 'Mixta/ 

The offender for damages was liable 
to a civil action and also to a criminal 
action but not to both one after the 
other* 

2. The aotio legis AquiUae (i. e. 

the action permitted by the Lex Aquilia) 

is a Penal Action. How and why ? 

It resembles the penal action for the 
reasons following:— 

(i) Because the delinquent was assumed 
to be condemned from the time when the 
charge was levelled against him, and in 
cases where the plaintiff failed to prove 
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his case^wbat took place was an acquittal 
or freedom from condemnation. 

So if a man is cast into the suit, and 
he admits his guilt, the right of action is 
for simple damage, but if he then denies 
his liability, he was condemned 
duplum^* (Gaius iii.) i. e. for two-fold 
damages—once for the actual damage 
done and the second time for his denial of 
the charge. 

(ii) The action on this Lex is available 
only against the wrong doer but not 
against his heirs unless they be brougb<t 
within the category of wrong doers 
through deriving positive benefit from the 
improper action. 

(iii) As the action is penal, the whole 
sum recoverable could be recovered sepa¬ 
rately against each of more than one 
offenders i.e, payment by one of the joint 
delinquents did not release the others. 

(ivj If the offence was committed by a 
slave, a noxal action took place. 

(v) By providing for ‘’the greatest 
value the thing had^ possessed any time 
within the year previous/’ the delinquent 
is made to pny under it not only for the 
damage he bas done but much more i. e« 
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(J^iu billed 

offences- 
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done by i 
of 

s!iivt‘s 


the condemnation sometimes exceeds the 
amount of the actual damage. 

3. Effects of combined Action:- 
If a man is killed by a number of persons, 
it is evident that the action will lie 
against all of them unless the person who 
dealt the fatal blow is found out. Where 
a number of persons let fall a piece of 
timber and crush a slave, the opinion is 
that they are all equally liable under this 
law. Again the payment by one man out 
of a group of offenders, does not release 
the rest because it is a class of penal 
action. Whoever deals out the final blow 
is accountable for the death, although he 
may have only hastened it by his act. 
Where the damage is done by a gang of 
slaves belonging to one master, the rule 
to be applied is that the demand fi r the 
whole damage or noxal surrender is not 
to be allowed in respect of every separate 
slave, but it will be enough for so much 
to be paid as would have to be levied if it 
were done by a single free man. The 
underlying principle fieing not to deprive 
the owner of his whole retinue of slaves 
for a single action. 

We have seen before that where a 
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damage is done through the. combined 
effect of the action of two parties e. g. of 
one slave who being pushed by another 
fa^lls on a third one and kills him^ neither 
the slave who was pushed and who had 
no hand in the action nor the other slave 
who did not actually kill the third slave 
though he was instrumental in his death 
by pushing the first one to fall on the 
third one, is liable on an action under this 
lex. Of course an action in factum was 
allowed against the second slave who 
pushed the former one and thus lent a 
cause to the damage. 

In cases like these where the damage 
was the result of actions of several per¬ 
sons acting separately or in a group, 
what the law attempted to find out was 
the party or parties due to whose culpa 
the damage in question directly sprang 
up and to determine how far his or their 
act could be regarded as injuria. But 
where due to complexity of cause and 
effect,the respective shares of the different 
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extended 

aotioD 

allowed. 


individualai could not be determined and 
where the jurists felt that no one of them 
could particularly be laid band upon as 
punishable under this Lex, what they did 
was not to allow actio legis Aguilia but to 
grant only an extended action in the 
form of actio in factum. 



CHAPTER VII. 


We know th»t the Lex Aquilia was 
divided into three chapters. We have been 
so long dealing with the Chapter First. 
The Second Chapter of the Statute has 
now gone out of use. The Third Chapter 
of the Lex Aquilia as translated, runs as 
follows : - 

On the above head, Gaius writes as 
follows (Hi 217). 

Mr. Sandar's Translation 

“The 3rd head (of the Lex Aquilia) ptio- 
vides for every kind of damage where 
there is wilful injury or fauH, and there 
fore if a slave or a four-footed beast, 
whether of those reckoned amongst cattle 
or not. as a dog or wild animal, is 
wounded or killed an action may be 
brought under the Third head. Compen¬ 
sation may be also obtained under it 
for all wrongful injury to animals or 
inanimate things ^and in fact, for 
anything burnt, firoken or fractured. 
It has also been decided that anyone who 
mixes anything with the oil or wine of 
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Initance'j. 


another, so as to spoil the pfoodness of the 
wine or oil, is liable under this head of the 
Lex Aquilia.’* Similar is the case if a man 
sows tares or wild oats amidst his neigh¬ 
bour's corn so as to spoil his crop ; or 
mixes gravel or any such thing with one’s 
corn or throws away ones millet or corn 
into water and thus spoils it. A man, 
firing at ray bees which flew off to his 
grounds to join his bees, is chargeable 
under this Lex. A man who damages a 
slave e. g. by castration but does not lo¬ 
wer its market value, is not liable under 
this head, though he can be charged for 
'injuria' (insult etc) j but if the owner is 
put to any expense by the above action, 
he can proceed ?gainst the wrongdoer un¬ 
der this head for that sum. If a man 
knocks coins out of ray own hands and it 
is lost for good, he comes nnder this law j 
but if they come into other’s hand, the 
man is chargeable with aiding and abett¬ 
ing or encouraging theft. If a female 
slave or a mails is hit or over loaded and 
thus gives birth prematurely as its result, 
it amounts to 'breaking* as used in this 
chapter. Spoiling fruits, corn or grapes 
by untimely handling is an offence under 
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this head. Misusing or using for different 
purpose articles lent and thereby lowering 
the value of the articles amounts to da¬ 
mage (e» g. making necklaces with pearls 
on loan.) 

Problem :—If a tenant has a slave 
who lit a fire in a furnace and fell into 
sleep and if there was another who was 
negligent in attending to the fire, and as a 
result of this, if damage is done, then who 
is liable and why f 

Solntlott ;--It is a fact that the man 
who had to attend to the fire did nothing 
at all and the one who lit the fire did it 
()roperly and committed no wrong. But 
then the contention, that the sleep of the 
man is pardonable being a natural human 
weakness, is of no value. So the better 
opinion is tha t ^uiilh actione ought to be 
allowed against both. 

Consumption of corn or wine belonging 
to another is not regarded as a damage 
under this law. Further, actions which 
give rise to damages through some acci¬ 
dent or natural calamity and for which 
the doer cannot be charged with negli. 
gence or want of skill, are not within the 
scope of this law ; for it is malice and 


*Thc slave 
.and the 
Purnace- 
B’ive’ Caisf* 


Holiitiou 


Accident or 
natural 
Calami tv, 
its liabilitf. 



‘Loaded- 

Wag^oii- 

accident' 

Base 


Solution 


( 82 ) 

negligeac-: which gives rise to an applica¬ 
tion of this Lex. 

ProMem —Two loaded wa$i;gons were 
being dragged up a steep bill with the 
help of mules and some workmen who 
were pushing up the foremost one. On 
the foremost waggon going back, the 
workmen withdrew themselves and it 
clashed against the second one which in 
its turn, fell upon and crushed to death 
somebody's slave. Against whom can the 
owner bring the suit and why f 

Sol.—No action could be brought 
against anybody connected with the hind¬ 
most waggon as they had no hand in it. 
If the accident was due to the workmen's 
leaving their posts, the owner of the 
workmen is liable but if it were due to the 

mutes which may have been frightened by 
something and therefore withdrew, throw 
ing the whole burden on the workmen 
who had then necessarily to withdraw, 
the owner of the mules is liable. Butin 
case of natural accidents, e. g. the slipping 
of the foot of the mules, no one could be 
charged for it 
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Problem —Can a wife who does dama 
ge to her husband^s property be sued un¬ 
der the Lex Aquilia f 

Sol —Of course, yes. Even where seve 
ral pearls have been given to her for use, 
if she gets them bored and makes a neck¬ 
lace with them and thus lessons their va¬ 
lue she can be sued under the LexAquilia. 

Uagiatrates : —* A magistrate acting 
within his powers is not liable under this 
law, even though he may have to use some 
force in counteracting force with regard to 
an accused. But if he abuses his powers, 
e.g. if after the arrest of some cattle he 
allows them to be starved to death, he 
will be held liable in factum under the Lex 
Aquilia for causing wrongful damages. 

Municipal magistrates can be held li¬ 
able under the Lex Aquilia, if they cause 
wrongful damages. For instance, if a 
magistrate thinks that he is laying execu¬ 
tion in accordance with the Statutes when 
he does not really do it, and he allows 
the things taken, to be worn and spoilt, 
he is liable under £he Lex Aquilia. It 
would have made no difference, if the 
exeeution was in accordance with the 
Statute. 
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Injury to a 
Run-away 
Slave. 


Run Away Slave t-^What takes place 
if a slave doing the injury was a run-away 
slave at the time. 

') he evident answer is tbat^ as by this 
running aw’ay, the slave is not made a 
•property of nobody” ( i. e. res nullim ) the 
owner of the slave remains liable for the 
latter's act. 

The doctrine seems to be that the li¬ 
ability for damages is co-existent with the 
owneiship of the slave. 



CHAPTER VIII. 


Procedure and Actions available un¬ 
der tlie lies Aquilia. 

The section in the Code on this point 
has been translated as follows :— 

“The master of a slave who is killed 
may bring a private action for the dama. 
ge allowed by the Lex Aquilia and also 
bring a capital action against the killer.** 
But he could not sue both on contract and 
also on this law, but on anyone of them* 
Here the liability of the defendant under 
the Aquilian law is not affected by the 
contract, unless the defendant had in 
virtue of the contract, a right to do the 
act. 

The Criminal prosecution would be 
under the Lex Cornelia de Sicariis (B. C. 
80), and was in addition to Civil remedy. 
From Gains it wou]d seem that in his days 
it was otherwise. The Code contains a 
rescript from Emperor Gordian stating 
that a criminal action did not bar a pri¬ 
vate action. Ulpian speaks in the same 
strain. 
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We have referred many times to Utilh 

actio but what is it f 

« 

It is translated as an action analogous 
to a direct one. Where a direct action 
was inapplicable according to the terms 
of the Lex, Edict or Statute, the Praetor 
with the help of a legal fiction, frequently 
adopted the law to the circumstances to do 
justice, to the spirit as distinct from the 
letter of the law. 

The relation between the action in /ac- 
turn and the acHo utilis Aquilia is difficult 
to be definitely stated. It seems from 
Justinian’s remark,that the actio utilis was 
applicable where the damage was done 
corpcri but not corpore while where it was 
not even done corpori the action available 
was in factum and where corpore corpori 
i. e. with direct bodily force, the actio legh 
Aquilia had place. 

Further, in all cases which had been 
within the scope of the Statute by cons* 
traction, an cctio in factum lay, but the 
actio utilis bad a less extensive applica* 
tion, 

Now to quote Saudar’s translation of 
Gains III, 219. 
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'But the direct action under this law 
can only be brought if any one has, with 
his own body, done damages, and conse¬ 
quently uiilis actiones are given against 
the person who does damage in any other 
way. But if no damage has been done by 
the body nor to the body, but damage 
has been done in some other way, the 
actio factum only applies. 

Who Could Bring What Action ?— 
The direct actio Aquilia could be brought 
only by the owner ; while the actio utilis 
might be brought by the possessor, usu¬ 
fructuary and others having an interest 
less than that of own ership. 

2. Wliat are the provisions in 
the Xiex Aquilia as regards oblitera¬ 
tion of a document ? 

(а) Obliteration of a chirograph (note 
of hand) may be established by oral evi¬ 
dence, and if established, it will carry the 
same weight as if the document has been 
proved by production of a chirograph. 

(б) Obliteration of testament.—Accord¬ 
ing to Marcellus, there is no right of 
action, in as much as, in such a case there 
is no basis for assessment of the damage 
caused by shch obliteration. 


Who c >uld 
bring what 
actions ? 


Procedure 
for obliter¬ 
ation of 
documentft 


6 



( 88 ) 


Actions foT 
obliterating 
documents 
left in 

custody 


In my opinion, it is true only so far as 
the testator is concerned, as no valuation 
of bis interest could be assessed. But as 
regards the heirs or legatees, it is quite 
different, in as much as, for them a testa 
ment is almost equivalent to a chirograph, 
hence it is actionable. 

When a man obliterates a testament 
left in his charge, he will incur the same 
risk as one who publishes the secret dis. 
positions of a man’s will with intent to 
commit a legal wrong (injuria). 

(c) Obliteration of a written docu¬ 
ment— 

Pomponius’ view is that a man who 
obliterates a written document does not 
thereby become liable for theft but only 
for causing wrongful damage unless he 
obliterated it with the sole intention of 
committing theft. 

A person obliterating a document left 
in his charge is liable to an action on 
depositum, and also to one ad exhihendum 
(for production) a*s well as on the 
Aquilia. 

Falsification oif a document is regarded 
in the Lex Aquilia as obliteration. 
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3. EjBTeots of Confession— We have 
seen in previous chapters that the effect of 
admission of a guilt is, to lessen the punish¬ 
ment to one half of what it otherwise 
would have been. Much complexity has 
been occasioned in the interpretation of 
the original section of the Latin version 
The German version holds out that the 
confession of a defendant only relieves the 
plaintiff from the neceseity of proving the 
alleged offence. The English Jurists are of 
opinion, that a person is not bound by 
his confessions, if the confessions can be 
clearly proved to be false. Grueber holds 
that a confession is conclusive against the 
defendent “only if the fact which was ad¬ 
mitted by the defendant was not impossi¬ 
ble.'’ 

We may sum up the whole thing as 
follows, viz. that mere confession of guilt 
where the guilt has not actually occured, 
will not make the confessor liable under 
this law, z g* if a slave is alleged to be 
wounded and if the, defendant confesses 
that he had wounded him but if it turns 
out that the slave was not wounded at all 
but died a natural death then the party is 
not liable in respect of the slave so dead 
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tious in cases 
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ssions. 


in spite of his confession. Of coarse an 
action for false confession may perhaps 
be brought against him. 

An uizlzs actio founded on confession is 
allowed against an agent or a guardian 
or a curator or any one else confessing 
that the absent principal or the ward or 
the minor wounded a slave. 

What takes place in cases of confession 
of an alleged guilt is that the Judge pre¬ 
sumes that the guilt has actually been 
committed and he goes on only to deter¬ 
mine the amount of damage which such 
a course of action will entail upon the 
delinquent. But this presumption is rebut¬ 
table, Surely the law cannot go so far as 
to punish a person for a guilt which has 
not taken place at all^ simply on the 
ground that he had made a false confes¬ 
sion regarding the patter. Thus we con¬ 
clude that the mere confession of an alleged 
guilt was not sufficient to get rid of all 
the duties incumbent upon the presiding 
judge before whom relief was sought. 
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4, What are the principles of 
Evidence recognised by the lies: 
Aqnilla* 

The plaiatifT ia an Aquilian action is 
bounS to prove that the requirements to 
enable him to prosecute the action,usually 
exist. For instance if he prosecutes for 
*'‘injurid'* or *'cnlpa*^ or Damnum"* or all 
of them combined, he must prove clearly 
that the requirements constituting the 
Injuria, Culpa or Damnum really exist. 
But in Actio legis Aquiline it will,as a rule 
be enough if he proves merely the causal 
connection between the act and the 
damage complained of, which will imply 
the existence of the requirements of 
Injuria"*, ^‘Gulpa*^ or ^'Damnum.** 

The same rule applies to many cases of 
the Actio \5tilis and in factum. Hence if 
the defendant denies in a given case the 
existence of ** Injuria*', **Culpa" or 
'Wamnnm'* the onus of proving his asser¬ 
tion is on him, although in cases where the 
existence of these requirements is not 
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implied the plaintiff will be bound to give 
further evidence. 

The plaintiff had to prove ownership 
in the thing damaged and prubably on 
account of the diflBculty of this proA* the 
action was also extended to the bona fide 
possessor, who had merely to prove acqui¬ 
sition on the ground of a fustus titulus^ 



APPENDIX A 


Actio damtii injuria—An action for unlawful 

damages. 

Actio directa—Direct action permitted by the 

lex. 

Actio in fdctum—An equitable action granted- 

in cases where direct actions 
were not allowed. 

Actio injuriarum—An action permitted for injury 

or damage. 

Actio legis Aquilia —An action allowed by the- 

Lex Aquilia. 

Actio utilis—An action modelled on the alreadjT 

existent direct action. 

Adstipulation—A class of verbal contract where 

^he obligation was contracted 
in the form of questions and 
answers. 


Bona fides—In good faith. 
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Concilium plebis—An assembly of the plebeians 

whose resolutions were known 
as plebisciia* 

Consuls—Persons elected by the people to replace 
the king during the Republican 
period. 

Culpa—Negligence. See Chap. Ill § 1. 

Damnum—Damage. See Chap. HI. § 3, 

Damnum directum—Direct damage. 

Damnum indirectum—Indirect damage. 

Damnum emergens—Emergent damage. 

Decemviral Code or Twelve Tables—The body 
of laws collected together and pub¬ 
lished in twelve tablets of wood about 
the year 449 B.C. 

Derogavit, Derogare—Probably used to denote 

partial repeal. Cf Chap I § 4. 

Dolus—Malice. 

Edict<—Orders of the praetors which introduced 
new laws and reformed the old ones. 

Fidei commissary--The person charged with the 

execution of the wishes of 
the testator in his testament. 

Generalia specialibus non derogant—General 

laws do not repeal special laws on a 
subject. 
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Injuria—Wrongful act. See Chap. II Sec. 1. 

Lex Aeiia Sentia—A law brought about by the 

two Consuls Actius and Sentius. 
Similarly Lex Junia Norbana, 
Lex Papia Poppoea, Lex Valeria 
Horatia were acts wherein the 
names of both the consuls were 
retained. 

Lex Claudia—A plebiscita. introduced by the 

consul Claudius. Sinailarly, Lex 
Julia, Lex Petronea and Lex 
Aquilia were laws characterised 
bv the presence of the name of 
one of the consuls. 

Lex Hortensia—A law passed in the year 287 

B. C. by which the plebiscita 
came to be recognised as laws. 

Lex Talionis—A provision in the Twelve Tables 

which permitted retaliation against 
an offender to person. 

Lucrum cessans—Stoppage of gain. 

Mala 6des—In bad faith. 

Occidere—An immediate act of killing, Cf, Ch. II 
Sec, 3. 

Pecudes—In J. 4. 3. 1. we read, animals are 
called ‘pecudes* or ‘pecora* when they 
feed in herds. 



( 96 ) 


Plebeians or Plebi—An inferior class of citizens 
of Rome who lived attached to and 
protected by the patrician families. 

Plebiscita —Resolution passed at the assembly of 
the plebeians (concilium plebis). 

Praetors—The central fig^ure in the Republican 
Rome vested with executive, judicial 
and legislative powers. 

Tribunes—Magistrates elected from amongst 
, the people to look over their interests. 

Ulpianus—A Roman jurist. The beginning of 
his commentary translated in p. 12^ 
runs as follows in the original. 

''Ulpianus Hbro octavo decimo ad edictum Lex 
Aquilia omnibus legibus quae ante sede damno in 
juria locuntae sunt derogavit, sive duodecim tabulis 
sive alia quae fuit,” 


APPENDIX B, 

Questions a^id Answers. 

< 

Q. 1, What was the Aquilian Law f 

A ns. A plebiscitum passed (A. U. C. 467) on the 
motion of the Tribune^ Aquilius, who established 
the actio called Legis Aquiliae or damni mjuria, 
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because it awarded punishment for damages wrong¬ 
fully caused {damnum injuria factum D. 9. 2. 3). 

Q. 2. State the provisions of this Law. 

Ans. It Contained 3 heads, Cf, Ch. I, Sec. 4, 
Ch. VII, Sec. 1. 

Q. 3. Explain the full signification of the clause 

'wrongfully killed ' 

Ans. The term is used to denote that a person 
was not liable to an Actio Legis Aquilia unless he 
had not merely caused damages i. e. injuriously 
affected the estate of another - but had caused it 
whilst doing an act he had no right to do {ituUo 
jure) Thus a person was not liable if he had 
killed a robber only to protect htmsel f. Cf Ch. II, 
Sec. 1. 

Q. 4, What if a man killed a slave by acci¬ 
dent f What constitutes ‘'neglect’^ f 

Ans. He was not liable to the Actio Legis Aquilia 
unless he had been guilty of some neglect ( Culpa } 
but neglect, however slight, would make him liable, 
Cf. Ch. II, Sec. 1. 

Q. 5. Explain the effect of these wor ds in the 
law *‘the greatest value the thing possessed at any 
time during the year.’’ 

Ans. Suppose a person killed a one-eyed or 
drunken slave ; now if, during any part of the year 
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before his death, he had been sound, such person 
would have to pay, not his last price but his highest 
price during that year. Cf. Ch. Ill, Sec. 4. 

Q. 6. Why the action under this Lex is called 
'^PenaV' ? Explain. 

Ans. Cf. Ch. VI, Sec. 2. 

Q. 7. What was the Standard of Valuation of 
a Damage r Or, In a case of Lex Aquilia was the 
owner of the thing entitled to more than the value 
of the thing by itself f 

Ans. There was no express provision on the 
point, but by construction ( of the jurists ) it was 
held that regard was to be had not merely for the 
absolute or abstract value of the chattel, but for 
its relative value as well. But no consideration 
could be made for one's feeling or sentiment. Cf, 
Ch. 111, . Secs. 4.6. 

Q. 8. When a slave was killed, could the mur¬ 
derer be sued otherwise than by the Actio Legis 
Aquiliae ? How and by whom ? 

Ans, Yes, the master might either sue for the 
pecuniary penalty under t hat law or might prefer 
a capital charge, Cf Ch. VIH. In cases of con¬ 
tract, he might elect either to sue on 'contract* or 
on this Law whichever fetched him the greater 
value. 
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Q. 9. What was the Second Head of Lex Aquilia 
When did it go out of use 9 

Ans, Cf. Ch, I, Sec. 5. 

Q. 10. What are the requirements of *‘Culpa*^ f 

Ans, Ct Ch. HI, Sec. 1. 

Q. 11, A man injures X who is trying to get 
out of his way. Is he liable under the Lex Aquilia f 
What would be your answer if the man was set 
against X by another ? 

Ans. In the former case, he is liable to X. In 
the latter case, the Lex Aquilia does not apply to 
him in as much as he did not injure wilfully, but 
did it as an agent to somebody else. In other 
words, he has not killed, though he furnishes the 
cause of the death of X and in the Lex Aquilia, a 
person who furnishes the cause of death is not 
liable in AcSio Legis Aquilia^ but in factum, 

^2. 12. What Inferences can be drawn from the 
following case, regarding the extension of the act ? 

“A shoemaker hit a boy, whom he was instruct- 
ing, on the neck with a last for his carrying out the 
instructions rather badly, and thus one of his eyes 
were destroyed/ * 

Ans. This illustration shows that {a) A person 
may become liable under the Aquiliati Law although 
he was exercising a right of his own. (6j It is a 
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strong argument against the opinion of those 
writers who assert that in such cases of concurrence 
the liability under the Aquilian law was lessened, 
if according to the contract in question a smaller 
degree of diligence was required from the person 
who was acting. 

(c) It contains a very peculiar extension of the 
Lex Aquilia. Not only if slaves were killed or 
wounded, but if free fHiifamilias were wounded, an 
action ex: lege Aquilia is applicable. But as fllit 
familias are not subject to ownership like slaves 
and other things, the acHo legis A^uiliae ( directa ) 
was not applicable • for it was given only to the 
owner, and therefore an extended actioy **actio utills 
w'as necess ary for the case in question 

Q. 13. Discuss the origin and scope of the Lex 
Aquilia, (C. U. July ’22.) 

Ans. Cf. Chap 1. 

Q, 14. If a man kills a slave whom he owns in 
common with some one else, what is bis liability to 
his (:o-sbarer f (C, U. July ^22.) 

Ans. The remaining co’sharers can bring an 
action under the Lex Aquilin against him in respect 
of such shares in the slave as belong to them. 

Q. 15. What right under Lex Aquilia, if any, 
has a slave who is operated upon unskilfully by a 
surgeon or suffers in consequence of a wrong drug 
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having been administered to him by a doctor f 
(C. U. Inly, *22.) 

Ans. Cf. Chap. Ill, Sec. 1 illus. (a), (d) and (d). 

Q. 16. A has a roof projecting over B^s ground, 
X has constructed a channel lor conveying water 
over Y’s ground.neither X nor A having the requisite 
easement. In both cases the respective parties 
whose territorial rights are encroached upon, B and 
Y,take the law in their own hands and break down 
the offensive structure. Discuss the liabilities of B 
and Y in the light of Lex Aquilia. (C.U.’ 22.) 

Ans. According to Proculus, A can bring an 
action against B for damages under the Le^t 
Aquilia. The proper course for B was to bring at 
the outset an action against A on the ground that 
A had no right (jus in re aliena ) to have a project¬ 
ing roof. But instead of this if B made A suffer 
damage by breaking down his materials, surely he 
coUld be proceeded against. 

Regarding the second case, there is a rescript 
from the Emperor Sederus, which varies the rule 
and says that the action of Y was justified. 

The apparent difficulty is explained if we note 
that in the first case A built the roof on his own 
property, but in *the second one, X constructed 
something on anotheris ground viz, that belonging 
to Y i and as such tne course of action for the two 
cases would naturally vary. 
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Q. 17. Give the origiaal scope of Ch. [ of Lex 
Aquilia and an illustration of its extensions by {a) 
interpretion, (6) praetorian action U, Jan. 23), 

Ans. Cp. Chap. I. Sec. 3 and 4, also Cp Chapter 
HI Sec 5 ; Ch, YIII. Sec para 5. 

Q. 18. (a) a lunatic, kills N’s slave ^ (b) US's 
bull gores jDT’s slave to death ; (c) M kills his own 
slave which has been pledged to N* j (ii) M kills JSf*s 
slave which has been pledged to him. 

Discuss the question of M's liability under the 
Lex Aquilia in the above cases. (C. U. Jan. 23.) 

Ana. (a) No liability, Cf, P 31 (b) Two views ; 
according to Proculus, M is liable even if he was 
not holding the bull ; Julianus makes M liable only 
if he was holding the bull, (c) M can be proceeded 
against if N has been actually prejudiced by it. Cf. 
P 64 [d) M can be sued either on the Lex Aquilia 
or on the pledge but not on both j Cf, F 65. 

Q, 19. (a) C bought a cow for 50 aurei. A 
fortnight later, the cow met with a slight accident, 
G then tried to sell it in the market but 45 aurei 
was the highest offer he got for it. Within a week 
of the accident, the cow was maimed by C^s jealous 
neighbours, A and B, who denied their liability 
but failed in the actions which O thereupon brought 
against them, (b) B killed one of a pair of horses 
belonging to C which were worth 200 aureis as a 



pair, but only 50 aurei separately. The horse was^ 
a favourite one and C claimed 300 aurei as damages 
for its loss. 

By what principles would you be guided in fix¬ 
ing the amount to be recovered by C in the above 
cases ( C. U. Jan ^23 ). 

A ns. (a) Cf. Chap. Ill, Sec. 4; Also P, 18.. 
0) compare P. 51. 

Q 20. The slave of Marcius was induced by 
Paulus to mount a tree which he knew to bo un¬ 
safe ; the slave was injured so severely that it was 
certain that he would die of the injury. In the 
interval of time before his death, he was instituted 
heir of Sempronius ani afterwards died of a wound 
indicted by Titius. 

What action or actions could Marcius bring and 
how would the damages be measured (C.U. Jan'23.) 

No action for killing against Paulus ex¬ 
cept one for wounding the slave. Against Titiua 
an acHo Ups Aquiliae will lie. Also Cf. P. 55 (2). 

Q 21. Distinguish between the delicts of Injuria 
and Damnum injuria datum. Apply your distinc¬ 
tion to the case of a slave ( C. U. 1923 July ). 

Ans. Cf. Ch, lI,*Sec. 1. and Ch. Hi. Sec. 3. 

Q 22. Had a person sui juris any remedy under 
the hex Aquilia for damage done, (<t) to his owa 
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^raon, {6) to the person of his son under power. 
(C.U. 1928 July). 

.Ans. Cf. P. 61 and 55 (3), and Ans. 12 (r) 

Q. 23. Show by examples, how the original 
scope of the Lex Aquilia was extended in regard 
to the measure of damages, ( C. U» 1923 July ). 

Ans. C£. P. 56. 

Q. 24. Z is bound as a debtor to deliver an 
ox to Y. T wounds or kills the ox, (u) before, (b) 
after. 7C is in default. 

Consult the question of Y's liability under the 
Lex Aquilia. (C. U. 1923 July). 

Ans. Cf. P. 64 and 60. 

Q. 25. What were the provisions of the Lex 
Aquilia (C. U. 1924. Jan.) 

Ans. Cf. Ch I Sec 4 i Ch. VII. Sec 1. 

Q. 26, ‘‘Consequently, if a man in the course 
of playing or practising with javelins translixes 
your slave as he is passing, a distinction is made.** 
Comment. ^C. U. Jan. '24) 

Ans. Cf. P. 41 

Q. 27, Discuss the question of X*s liability in 
two of the following cai’^es undeir the Lex Aquilia s 

ia) X starves Y's slave to death j 
(6) X knocks money out of Y's hands so that 
it falls into a river and is lost; 
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(c) X by raising smoke drives away Y^i bees* 

Ans, (a) Cf. P. 22 , (b and c) Chap. VII. Sec 1. 

Q. 2d. Did the Roman Law take account of 
consequential damages f Illustrate your answer 
by examples, i C. U. 1924. Jan.) 

Ans. Cf. Chap, III. Sec. 3. 

Q. 29. Illustrate the development of the Lex 
Aquilia by {a) interpretation and {b) equitable action 
{ C. U. 1924 July.) 

Ans, Cf. Ans. 17 (ante). 

Q. 30. X strikes a senator's attendant slaves 
in the circus —one slave is not physically injured 
but the other has his eye knocked out. The senator 
wishes to proceed against X in both cases under the 
Lex Aquilia. Advise him. (C. U. 1924 July.) 

Ans, Cf. P. 47. 

Q. 31. Consider the question of liability for 
negligence under the Lex Aquilia, giving examples. 
How is want of skill regarded by the Roman 
lawyer y (C, U. 1924? July.) 

Ai.s. Cf. P. 22 i Pp. 43-45. 

Q. 32. Discuss the measure of damages in the 
following cases : - - ^ 

(a) A man kills one slave out of a troop of 
players. 

[J?) A testator bequeathed Stichus to Titius 
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and Seius ; while Seius is making up his mind^ but 
after Titius has brought a vindicatio for the legacy, 
Stichus is killed ; after which Seius declines the 
legacy (C. U. 1924 July.) 

Ans. {a) Cf. P. 55 {£). Here the relative depre* 
ciation in value of the rest of the troop comes into 
account and allowance has to be made for the 
damnum indirectum or indirect elements of value in 
the case. 

(6) Titius is held, in the words of Ulpianus, 
to have been the full owner by accrual by relation 
back. Says Marcellus, 'And just as, where a 
legatee declines the legacy, the right of action is in 
the heir as if the slave had never been bequeathed, 
so here, the right of action is in Titius, as if he 
had been the sole legatee. 
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III.VDC L.WV 


I'lipt t-xeller -Www 'Fau\K isii()!;r (LiAroii f ui. i;.l. 


1. AVli;it i< of tli'* Ii'I'im acroidiiu; to tii(‘ 

Alif;ik'sli;ii;i .itifl tlx' 

0 }\ KxpLiiii llio oi stn vivorsiiip with mstaiico Iroiii tlio 

Alitakshara juid tin* 

' 1 . Wh;i( a.i’o Iho coivinomos iK'oOrt.'-'ary to an adoption in t|i,v 
Dattak.i turin in llic caso of Ib’ilnnans and Sudras i'os]i(‘otiv»;l.v 

Ur. How lias rho (o\f, ‘Mor Jot a Moman K’iv or aooopt a son 
unless with tlio asstvif of lior lord', Juvaj intiM-piotod in the various 
seliools of Hindu laA\ i 


d. Disoiiss file liahiJity (>f a son lor tin* do)>ts of his fatJior, 
oJiarii’od upon anoosti’al oslalo, in a, Mitakshara ioint faniii^', with 
illustrations Ironi decided cases. 

fy. Discuss the principle ’pniiierty oiiee vcsied cannot lif'divested’ 
with illusH-ations from decided eases. 


■L. A Hindu widow inherited landed jiroperties fionv lier husliand, 
and purchased certain other landed properties out ol the incoino of 
tin' properties inherited l>y her. She then made an ahsolute irift ol 
lands, ('onsistiiif; p.artl.\ of wind she had inlierih'd and partly' of what 
sh(' had jiurehased. to lier hrother. Is the ^ift Lindiny; upon tlie 
reversioners ? State your ivasons. 

r>. {(i) A leaves a sister's son who is insane, and has a son Ji. 

tkin /} inhm-it to A V 

(h) A died leavinir /j, his son, w ho was horn hlirid, and C hi.s 
hrother. f’snec'eeded to the estate Kdt hj' A and then dif‘<l leavins 
his widow D. After f”s deatli a son was horn to Ji What are tlu' 
riirhts of I) and the son of B to the estate ? State your reasons. 


(), State tin' principles lanl down in (luru (iohind r.s. 
Ur, State the jirineifilos laid do'vn Tagore is. Tafiore. 

7. Who are the ‘Handhus ue Lw tlio Mitakshara V 
t'osition in tlm line of lu'irs V 


Anand Lai. 
What is their 
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Or, Whal. (•<instiluto^ partition in a tan)iJy ^?ov>^nio{i Ijy 1 )h‘ 
MitaLsliara ? 


S. (a) I'ndor what (;ir{;ainstan( is can a Hindu Avifo reside apart 
ironi lici* liiisliarul and claim sepajvne niainlenann^ from iiim ? 

(/y) Wliu arc the lieirs tu a maiden's projic’-h’ imder the Hindu 
law y 


Or, (r/) What art' the liahls oF a widewt'd dani'i.^(!r-in-law to 
maintt'nance (1) against her lalliiM-in-lavv . rj) against tlio heir in 
possession of Ins estah' y 

(A) Wdiat are ri^rhts of Die DKtlhi »’on a parlilinn td tin' esiatc 
loft hy the fatlicr, anionu the sons ■' 

P. Two llI■o1hc|■s J and //. «oveinc(t 1>.\ the Dayalilama. iiilu'iilod 
some propi’.i'lies horn llii'ir I’atln'r arifl lived loinl. Hotli had re( ('ive(i 
Hiuu'i-al odncalion dnrin;; lii(' lilelime of the fallier. /( ac(piire(l 
(‘,()nsid('i-ii}i|c }irop('.rties witii his eai-iiiiias and kept some of them 
scpei'ati' : the in<-om(' ol (lie other piopi'i-fies ae(inii''al liy Inju 
together with tin■ income of Iho oMate h'K l^y the tallier weiv 
appi‘opi-iated for tin' cvpcnst's of Hk' family. />' also acMnired sfime 
pror)orti('s with his eainin^s and kept them sepcjvit('. hiseviss the 
lUdds ()f A and // to the jiroperlics aciinircd by I hem I■^^spectivc{y on 
a partition lakinn jilaoo hi'twoon thent. 

10. A iliiidii lemaJc rec,ci\e(l some ornantenis at the linn' ol her 
marrianv (in tin a]iproved I'urm), Irom her tather. and (‘orlain pro])cr- 
lies WM're loll to hi'r ahsolutelv by llic will ol her nncJe, aftu hei 
jnarriajie She cilso obtained somo immoveable propcj'lii's from her 
husband by way of absolute mil- She (hod Icavin,” Jim- son, lier 
widowi'd daiiyler. her Imsbaiid ami her molh-'r. Upon wJiom would 
the l>i' 0 lter(ies de\olve imdei' tlu' Heimal School y Who would Ik' 
the heir, if she died without issue, leaviiiy only lici- Imsba/d and 
hermothc!''^ State yoin-leasoim. 


HOMAN LAW AX!) LKOISLATK^ 

rupcr-seitn —S (Iho, 15,A . LL. 15, 

Si>'<>rer On!// qursHons m rnrjt ffaJ/. 

First lUia 

1. Write shoit notes on Tllr.spoy/.sv'.s f'flttO, l^'onmihu. 

Emphytrmi^. 

2. AVOiat do von nndei’stand hy ‘citizenship' in Roman fjaW'' 
Hoav far was this ffradnally extended to others than Romans y 

,5. \Vhat Avas the ('tied ol adoption y If. after adoption, tlu' 
adoptiw’ fath-'r omaneipated the adoiitcd son. what Avas the position 
of the latter as roftards sn(‘('ession y 

1. W'rite a '«hort histoi’y of slavery in Rome. 



I’h'KUMI\VJ.*\ lj\U’ <,iri]NHO\S 


•->. niiisl.riito Avliai you inpaii ity ‘nifal’ and ‘nrl)an' 

How \vt*iv sorvihidos ostaMishi'd a.fiil I'xliri^nisliod jn Roinan haw y 

<>. f)is(irnoiis!i tiotwa’CMi 1.1) Cninnioilal.um and Mtitinim {'S) 
Ncf/ofior/fin ycKho atid Mditdaintn- 

Antonins jia\s Panins a louacy niidov a. tt'slann'nl siipposirif^ it to 
Ito aoiniino. TJii-^ Innis (»nl a+'hMWvards to lio for^iixl. Pan Panins ho 
conipolh-d to i-ostoro the loa.-u-y 

7. Traco tlio important limitations whic'li woiv iinposod siiu-o the 
haw of th(‘ T\yf‘lv(‘ Tabhs. on flio pow'CM's o! a Itoman lostator in 
tlispo^nm’ of ins p!‘(')»<'i‘ty 

State also liic principal rnjes of intestate .<ii'-cession established by 
.liis'tiiiiaii. 

Sl.i uM) li.MJ . 


’The .-occlic piiiiciph' is so unreosoiiaJilc, that most consoles,s 
followc'rs iiave novel- attempted to v-a.ri\\ it (ait." \Vh<it does |{enljiain 
mean by this 

!). ‘‘^riial. winch is po!iti(-aily aooil cannot ito inorally had-" 
Discuss the proposition Irotii tlie fxmil m" view of tin* prineipli* of 

rtilit,\ • 

Pi. "'ITiC it^eislalor ^liunld iiavc for his i-iid tlie hiifipmcss of 
.socii'ly." Ill wiiat din's tlial iiai'pinc'^s (-onsi>l ? liJnstoilc your 
answer. 

!1, Ihenthain savs that 1 \r.niiiii-.-i) and saimnir-aiA taws iuna* 
been founded on the nplit of projtert'. Wfiy lh(m does lie support 
this lijJiht V 

12. Would ^ on suj)j)ort a law to im);ose a compulsory lax mi 
the peoyie foi'tile tMS'clion of edilic.i's of ln\ujy, e. //. a pictm-r 
i^alhny or a jiival llu'alro y 

!.‘>. It water whicii ha> eo\f'i-(*d muitirofiii;ited land li-ave^ ip p, 
whom sliall tin* mov land hcloiip 7 (live ycair j-(Xtsoiis. 

1 I-. In overy system of liiw, maniap:es betwToii near ndativcs 
are [irolnliilod. ‘hi what prin<'ip!o would you base this? 

_ Sliiili a man lie aiiownd to nuuTy tlie, sist<‘i- of his deceased wile 
Dive i-easons 


.ifilv’fSPItDDhNrh. 


r<il)n’-stllrr Satis CiiAXiiu v lUxKn.n:/-', .m.o... i..n n 

Otdji I ivn ijiivsiinns im (o hr niisireir// in i nrl> Half. 

Fin>T II\M. 

1. Delint' Janspradnirr. It is d'visibk* into (a) y:et'era) and 
paiticniar, and U>} hislorii'al and philosopJiical ." 

2. Pmnner.ite and brielly "h;irnct('riz,e the sources of linv. 



i 


ri;Kf-iMl\\ i;n i,\\\ (,»i kstion's 


soino tiiinu' innrp than police/’ F‘]xpla.in. Iiulii'alo tlir*, 
pui'|io-o> and oltjcnFs nC law. 

-I. How would you j'la'^sily rinflds -' iJisHuiniisli liotwofui a rig'hl at 
rosf and a ntflit in iiiolion. 


d. KxaniiiK' llio (d>iertiv(‘ HiiM)ry of i onira* l 

(). Aiialyso llio idivi of po-;s(“<sion. How is ])o-> .ov.sio)i rolatofl to 
proT>'''rty o»‘ owiiorsliipV 

7. 'Hnlofuarit'iial law is Iho vanishiim' point of jiiriKprnilonoo/' 
I )('Volo]). 

Si-( il \ i 1 


1 W'liat do you undoistaud lt\' a Loiial Firtiony illii'^trads 
'J. Discuss hi'ioily the theory of Social Dontragt. 

Skelcli tlie history of K(|uiD • 

1. WiiLo a JU)te on [h’iino£r(*nituiv. 

d. Ut) "In Eniilaud thoiv is j)f> constitution." Kx.ainine. 

ih) What do you und(‘r<taud hy (i) Themisti's and (ii) rniver- 
saJ Succession V 

(). ((i) Slate the decision in Fahnijits v. .l/os/^y;/. 

Dofiiii' tho peisition of tlu' Ht'ad of Kxeciitivf' in r)rilish India. 

ih) I tislinsuish hetwooii Dclu-t and Crinu*. 

7 Explain and illustrato the constitutional dulios of the (_’rown. 


PRELIMINARY B. L EXAMINATION. JULY, 1914 

IHXDr LAW. 


Pafirr-sf'l.frr—U \ni 


T\u Mvisiioun (diMDiirui, m.\., i:.n- 


Ans?rrr Fivi: o/ihf fyom crirh half. 

Kinsr Haj,!'. 


I. id I What aiv llio dinerciit Idnds of inarriajies ivooa'iUbed b\ 
Hindu Jjaw in early times \\'iii(‘,h of tlii'se are a,coopted A'alid in 
modei’ti times y 


Or, What are the riilo.s that doline the relations liotween whom 
marriage is proluhiteii inlluidu Lavvy 


{h) A a Brahmin inarrii's D who i 
daughter. Is the marriage valid n 
jvasoiis for your answer. 


his fatlier’s si'^ter’s daughter'' 
cording to Hindu Law y Giv. 


2. (a) What are the (lilTerent kind.s of sons rccoffiiizcd hy Hindu 
Law in early times y M'hiidi of those are recognized as valid for 
"liurposi's of inheritaiKie in modern times y 
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Or, AVliat a.r<* tlio rulo.s that dotiiic' din r<‘la.iiuns whn cannot he 
taken in adoption V 

ih) In a(‘cordance Avitli a ‘rcncral anllioi-itx /n a'h/jit aiven hy li(;r 
hiishand, a Hindu widow ath^pis a son of licr own hrotln'i*- Is (he 
adojilion valid? Give reasons hir yoiii" an.',\\or. 

(r/) A hy his will directs liis avives H and (' to adopt each 
a son to liini at tin* same time. < hi ,d s death //adopts //and C 
ado])(s ^7 at the .s-o/z/r timl^ as dii-ceU'd h.\ A. Is ther»‘any ohiection 
to the validity ot tJn'si' adorhions ■- 

ill) Jf the dir(?e.lion in J's wdl was that Hie senior widow /> 
should adopt first, and en tin' dea,tli ol tlu sen so adoiilcd miinan-ied. 

yoniiirer widow f’slionld take a ^on in .idoptmn , hut on yds 

death It .md ^ ’ made adoptions at tlu* same time; would tlie adop¬ 
tions he \alid V 

Or. AVoiild it make any diflerenee in this ease if the authority to 
adopt jriv'^en l»y J did not spt'eify the order in which tlu' adoptions 
vyoT’O to he made hy his twaj waves, (nil was only a Keneraf antlnirit.x' 
^^iven to eai h of his two widows to ad.ofit a *-011 to liiin? 

4. (-/) ,1 di<*s lea,vinf>: aiitliori1\' to Ins wile Ji to adopt two son.s 

in sncec>sion one alter the doalli of the otjn*r (hi J's diMlh li a.t 
first adojits wdio however dies lea,\mii' a, widow /) and no i^sne. 
Some liim* alter (liiriiiii: tin* lifetime of // // adopts Is the 

aiioptioii valid? 

(/) A\'oi!ld it inaki any (lilTercnco. il .i1 tin* lime that J> makes 
the vNCeoiid adoption, It is dead ^ 

Would the re,suit he dirfeiviit if // iho wife of (\ had pediee,ised 
him? (live reasons foi your answer. 

. 0 , In what, resjiects is tin' riaht of tivinsh** of aiu'estral firopert.v 
possessed in modern times hy tin* lather ' a taiiiily ”'oveiiiod hy 
tin" DaVahhaua School of fliinlu Law ilill'eu-nt from that of tin' fathoj* 
in a taniily iioverned hy tlii’; Mitak,''haia .school ol Hindu Ijiiw? State* 
your answa'r with rcf(‘ren«‘e to dccidi'd casi's. 

t). i\ hy his will provides that In'; (‘xi'eiilors shall ath'r his death 
e.stahlish a 'flmlifr to hi' iiiinn'd MiuJaiiii/filtfUf and that tlie prolits 
of all hi.s jiroperties shall he employed for e\fr in th(^ iierformiiiiee 
of tlie .'<J/rht( and /loojft of that Thai,nr. 'Pile executors (‘stahli.sh a 
Thnhiv several yeais after the death of tin* testator. No Thahur 
hoinp: in existence at tin' testaloj-'s death, will line prineiiilo laid 
dowel in the Timoro Case that no pi'ison can (;ikc under the w’ill 
of a Hindu who is not in existeiiee at the testator’s death make 
afori'.said ju'ovision in the wilt of A void? (live i*easons for your 
answer- 

fir, A ha,s ;*ol a Tln/hiir named Mai!a)n)?ol/iin estahii.'hed m lii?' 
lionse. J-?y his will ho deelatc's that on ln.*j death some of his jiro- 
porties, wdiie.h the specilies, sliall beloiur to his Thahitr Mailfinmohdtu 
and lie omployod in the perfoimanee ot tin' .s//r/>«r arnl jn oja of tliat 
Tliakur hy Ins son D, w hom he aj'rioinis Some tinu* after 
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/fs (loatli, th'‘ iiiiayL'of llio Thaixhr i)ml\on and is dosti-oynd, 

Duos t!io (li^iMjsUjon iti iavour nf the TJinlcn’ fail? (five masons for 
your luiswor, 

r, ^VIlon is pvoperfy callod Iho Sv'll-ncoiiircd i)r{>f)erty of a 
cop.ar(r‘nr‘('V (!aii a person who has i-ee,('ivod_ all his educafion 
liiK'lndiim’ his odueation as a law stinh'iil) .d 'oint family e.xponso, 
('laiiii liis eanium as a pleader as his seM’-aenniiv d oi’npi'rly ? (livf^ 
I’oasons lor yimi- answea-. 

Siieovn IIai.I'. 


1. .I, a Hindu, 

dies Joavimr /> liis 
son: wiio is tin* 
answee. 


;_'’ov('rn( d hy llie I)avai'!iaa<i sehtuil ot Hindu Law, 
pal's-nai ra nd i alia a->■ jrandson, and f'his si.sf(‘r’s 
preiej-.'jilial heir. U nr Hive j'easoiis for .uuir 


Or. /Mit-'s leavinin (J his mali'fiia] ^jraijdfaiiinr's ^reat 
and II ]ii-> p'llernal u’j-aridlafh(‘r’s sun's <lan;.'Iil('i''s son. 
prcdercMitial lu-ir. or //? dive reasons hu' >oiir answer. 


I'raiid.soti, 
Who is Hie 


■J. (ii) Lor what f-aiises ean a Hindu w id(»w alienate oilher the 
whole 0)' a pari of Ih^' I'l'opmty inh(’rited h\ hei troin hei' huHiand 
and iiass a lilh^ to the pureliaser w!t:(‘h are hindiniz’ npon the, revi'r- 
wsioners of hei- hushaiid. 


(M .1 Hindu widow, is dis]r)-'.(sscvl_ of soiiu' propej-ty Irdt hy lier 
husband by D. ayainst whom she briniis a soil for reeov(M-y ol pos¬ 
session of that pro]H‘i'ly. but the suit is di^uiHstd on tlio m'ouod of 
want of prool of lier hnsband’s title. Han tlm ivversioners claim the 
prop('rty in the liand of Z:/atler liu' deatli of Hie widow on lumish- 
inff proof that the jirojim-ty really iMdoniieil to .^J s husband.-' (live 
j'easoii for .V(.iiir answ(‘r. 

,h What are the rm’lits of a widowt^d daimhter-in-law in aJIindu 
family aa'aiiist her father-in-law when lu'r _ marriaye Avas !iiou^?ht 
aboiil by her fath(.>r-in-IaAv dnriny Hie minority of lier l!usba,nd ? 
And what lu'r rialits ajjainst her husband’s brotlief's after the death 
of her fatliei-nelaw, she havirm' become u widow' diiiintr tlie latterV 
lifetime and maititamed by him u() to Ids death ? 

4. Wiiat are the riyhts of a widowed mother in nvpeet of pro¬ 
perty hdt bv the father wdien (he properly i.^ pnn-hased by a. stranfiei- 
after tlio fatlim-’s death at an execution saJi- as the* jiropert.v of tlu* 
.sons (a) in iynoranee of the existence of tlio mother {]>) with notice 
of Hit' existence of tlie mother? 


o. [a) How' is the term “reunited’’ detined in the Mitaksliara? 


Or. In tavonr of Avhat relations do the adAantapes in ree,ard to 
matters of inheritance aiisinpr from reunion aeciire? 

(/>) Is there any difleroneo hotAveen Avholo blood and half blood? 
Tlluslrat.0 your ai]SA\er by examples- 

0. In Avhat, different .senses is the Avord Sa/dnda used in the 
Dayabha^ra and the Mitak«har-a re.spei lively for purposes of iuheri- 
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fjiTK'O y lirinc: out flio prinripfil j)oinLs of (lifroroiK'o liolwoen fhe 
two p(*,liools f\v iriviri^r oxanijilos. 

7. Ill Avluit (lidoroot ''^'■'nsos is Hk' wnnl Ih^dhy iis('<l by tlio 
Dfiva^'Jin'ra and tli'' Mitokslinra .sclionj ro'^Pl'clivcIy for Ilio jmrposes 
of inlioi'ifanoo ? nriim out Iho principal of did'orerioo Ix'twoon 

file two S(']io«jls !iy a'ivinn o\,inipl(‘<. 

HoMAX LAW AM) LLOISIATIOX, 
/'/7/^e/’-.sW/rr-l)ii, S’. L. K'>y. ha., ll.i?. 

Fi\ K ({(frs't'fo/t-i frnt^i f'dcif Hulf. 

Kihst H vi.f, 

1. Wrife sliorf pops op- (L Solulio iiidoltiti. (2) Tiilt'la, (.‘1) 
Lorlirils (1) Edicf. C)) Xexum. 

2. Losrrilio flio ooiulifioiis wliioli niadc if iion'ssary fo luxv'c iho 
“fjiiw of fitatiop," 

I fisfinjiiiish Ix'twoi'n fli(‘ I'iijlils of a froi'iiian and ilio-e of a 
freed man. 

1. Disoriho sliortly f)ie ('(n’eniony of adoption in an< ient iJoino. 

f). Ifow was a will made in flio lime of .Iiistiriian f^mipai'C if 
with a modern will. 

(I. Diseribo sliortly fhe .liidiei.-d sy^foiii under fhe Lmpirr'. 

7. Mention ,uid illiisfrat'* the dirCeront modes of oriiriiial acnuisfion 
of pi'oporfy. 

Write a short note on the snbjeot of "Mandafe” 

Secovo ITam'. 

L Define the limits whieh separate luorals from Icirislafion. 

2. How far (tan yon_ suppoit tlio theoiy ‘’the less law the nujix' 
Hlierty’'? (.lor'-^id(*r tliis ospe( ially with lel'erenc-e to (TOVf'i'iiment 
paternalism. 

;i. ‘‘The whole of (ioveinment i.s but. a tissue of saerifieoa.” 
]llustrat.e this remark. ^ 

4. What are the ueiieral pi iueiple's of leirislation so that law.? may 
conform to fjoncral cxeentiou '? 

f). How far shouM die Sate irilorbTe in the matter of competition 
in trade and industry ^ 

<). Tho what (^xtent should a legislator interfoi-e between father 
and chilliren V 

7. Do von recoffni/e miy sneli thing: as “a rii^Iit to work'’ V Should 
the Stale legislate with regrard to this mattc'r ? 
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S. ‘ T(i llic .St i(Milifh‘ stiulcnt of hiiui.ui liisfory it soom.s almost 
ft'3't^in lliut ^l.'ivory nvjis a iit'ct^ary sl('p in tlif proi^res'^ of hunumify,’' 
Ji]nsfivil(‘ arul cojiinitMil on his sl.itonu'iit. 




J^apcr-sfUfr S. C. liA\i'iMi;r, hst^i. m v , i,i i-. 

(hii)i Fi\'i-ty/o.s/oty/.s orr io hr rnfs‘?/:rr<^l. 

Fiijst 11 \ t 1 

1. H‘t\N 1 ^ Klliit- rcLii'^tl to Xoiiioloii.x Doiint' “Posilivt* l-aw.’ 

2. Kiiiiiik'ImI'* till' soiii‘(‘t‘S ot !;iav and I'latdi.x' iiulicafo tluar naitiiio, 

y>. Dt'lino 'lilt' orUif of a riiilif,. Distitmaiisli htilavofn 'rinlit at n'st 
anil 'rights m moliiin. (dvo illii'-'lration^.. 

■1. r]>on what in'infIi'lo,s max’ llio lii'til of !;\\\ ho <iivitlt'cl V Wldofi 
ilo yon at copj, and w hy y 

o. Slati' and cxainino tlit' i.hioofivi' Hicoi'.v of i‘ 0 !iti‘a(d. 

() ITow may wron;i:fnl ads li“ l■!a''sill(H^ Wlia'li prinoipln do 
you solocl, and why 

7. Wha! fii't'uinstaiifos atloof Iho solulion td' tin' iiuoslitjn as to 
(lio [jox applicahlo to any sot of facts 

Jf an Arali in PaJcnlta assault^ a (diiiiainan. Ity wliicli law and 
wJn:i‘'‘ will In' In' tfjt'd. 

Ski iisn H \ni' 


Onli/ Fivr fjt(,r,sfl(>//s an (o hr ansarrrd. 

1. Distinmiish hotwctm--Pd l.ixxs in’opt'i* and convoiiti()n>, {/>) n/iid 
and (loxihlo oonslilntions. 

2. What do yon nnthn-stand hy llio oiinalily of all person^ iiofort^ 
tho Law y (live inslani'o to sliow liow tin', Enslisli law {irolocts 
private oitizons from illoj^al treatniont hy ])olitioal person. 

‘'The Indian constitution eomt's nearer to that of a (h-own 
(V>lony than to that of any of our other dopondencios.” Explain. 

4. SkeUli early politic,al ideas rewirdintr' ^'rounds of (*onmiuuity 
ill political functions. What is the princi[)h^ of local contifji’iiity V 

o. ''The Jus Naturale or Law of IShitiue is simtily the Ju''; 
(jentiuni or Law of Nations soon in the light of a poonliar tliooiy.’’ 
Extilaiii. 

6. The conce])tion of a Will or Tt'stainont is a niimbo]’ and not 
the first, of a st'i'ies of conception.” Devt'lop. 

7. "All Property is founded on adverse Possession ripened by 
Proscription.” Explain and examine. 
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PRELIMINARY LAW EXAMINATION JAN. 1915. 

llIiVDU LAW, 

liAi. Ciiaki.'w \i;'n. m.a., 

KinsT IhiA', 

1. tlio ''(mvcos oi Hindu L;nv iind t'xiilain Unur uatuvr and 
f'<iui|)aialivi' aiilhonty, 

0/-, IhiMiinV'i-'Mil ol' Hindu Law. n(\thinii‘ sonic ot 

their disliimniKliitm loatuiN's, and oxiilaiii how jin* din'oiviicis could 
arise, tlioiitth tiu' soinxu^ wa-' (‘oiniiion. 

2. Dofino the tovnis Snjtiitda and Unndhif ai-rurdinu' lo l!ic 
ilin'oront Kcliools of Law ni their application tu <ascK of iiiarriaai' 
and succession. 

Or. Doline and ilhislialc Hie 1eLlll^ liiiljtl, Xi/irnini J'iii*isa)il:h!Hr 
and t.'ivc some o| liie cardinal tests hy which ;i inandatory injunc¬ 
tion can he distiniiiiHln'd lixim an oiiliona] pn'ce|»t 

!>. Stat(‘ llie cirmiinslances undor winch, aci-oi'dinu li) the 
dineront schools ol Hindu I.aw. the wife can niaJo* an adoption lo 
her liushand. Mention the n'asons for any disaaiccmcnt, ii theix' 
he any, auioiiiist the dilTerenl scliools. 

ffr, Statt'the I'ijjfhts and liahilities ut th*' inarnmer of a ioint 
ifindu family. How far is a deht conti.icti'd hy the manauer hiiid- 
iriy on the fatnilv property accordini; as the nianaf^er luipiiens to he 
the fatIuM' or the {*lder hrolher 

4. A widoNv .1 jiad peniiission fiutii her husha)\(l to lake iivi' 
sons in adoplmn in su(*cession : she adopted II. wlio died leavi.jt’’ an 
infant daualiter r. C died hefoix' she could he niven away in 
marriade and tlnMcnpon .1 took in adoption yt. Di.sniss the leyahty 
of the .second adoption. 

o. .1 a nieinhor ol a joint Mitaksliara faniil.\ selL to // his 
interest in an undivided i>](tt ol a land and similarly make.s a jiift to 
t' of his interest in another plot of siK'li land. ])iscii,ss tin' naluie 
of the ri^dits acxiiiiix'd j'esjieclively hy /y ami t*. 

Sk(xl\1) Hai.i. 

(). DoliiK' Hio term lu'i fta^e a.s used in the Milnlslidju and the 
llayahhoffa. and discuss the arguments foi' and against the prujiosi- 
tioii that property is ampiiied hy tarlh. 

Or. State the periods prescrihod for tlie jiartition ix'spedivoly of 
ttio father’s prof)ert.\' and the !J:iand-l’atjier's projierty. and 4 dve the 
rides reffidatiii}' such jiartition. 

7. Define, tiup term Siridlian in tho lifflit of the texts and jiidi- 
eial decisions, (five some, of tlie princiyial elassis of S/ridlian no¬ 
ting the first three stefis in tlie decent of each. 
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Or, DisL'iiss 0i('. u.-ituro MTid flio fxienl. of tlio li'^Ut of a woman 
in tho ])roi)OT-ty slio has inluM-ihvl fi*om ;i nialo oi- from a, fonialo. 

S. Kxolain and discu.ss ilio i iilo^ laid down in tlio oa'^e of 
(ifinK/oJiifidn V. Awindfilfd and (*va,inino tlu; y)la(*(‘ of tho hroflior’s 
thuitflders daim’hlor’s son in tin- order of suc("'<'<ion in llu' li^ht of 
tlioso ndos, 

Ui\ H]\plain Iho position of ilie parents and tlio (ianjhhn' in (lie 
oitloi’ of snee,(Ssion iiiidor llie Mifakslmtii and tiu' Ihtifahlnoja. 

h. J, a Hindu widow, who Jiad iniimilod immovahh' laoiiorties 
from her hnshand, sold a jioition ot the same to IJ with tho eon- 
cnrroneo of t' who hain'onod at that Inno to he tlie iiresiimfivt* 
7’eversiona.ry lioii-. <iii the d'-ath oi A. 1), Iho aelua! revoisionary 
hoii'. sued /) for the reeover.v of posse^sion ('f the pfoporty. 
Disonss tho liyhts ol tJie parties. 

It* A. dii'd loavirm /A who iiv(Ml jointly with linn and was the 
.son of a n(,t*rino hrothoi', and l(*avin!:; al.-o (' n stop-hi‘o1her who lived 
in_ sopa,ra(o moss. Stale, with yijiir leasoiis, to wliom the iiiiiei'ilam** 
Avill )iass. 

IhniAX LAW .VX'l) fd^iiHSLATlLN 

I*n))( r->irftn-—^. <Ji\\, Ksiy m.\,. itj). 

Af'isff'ry LiVI' in mdt llnff. 

Ho.\r.vA fj\w. 

1. (lire an ae.eonnt of tho jiai't pla^'oil tiy Iho Pi-aotor in Hie 
dovolopmenl of tho [toman Law. Illustrate voin- nmiarks. 

2. Dosei’ihe sliortl.y the Jee-islalive step^ w hieji iriuduall.x hrouu'lit 
about tiu? n'co^rnitiuiL of tlui L’oman slave as a jimson. 

,■>. What is the nilo of Ih-iueipal and Aeci'ssoi'y as I 'yai'ds 
aoqiiisition of projiorty in Itoman La,wV Illnstj-ate. 

A in Imildiim on his owm land uses some niatejials of /Ls. What 
are /As litrhts. 

4. “Use was sciinothin'i: less than iisufriioL” illnsti-ato hoth. 

f). W'l-ilo short notes on—fn') aoiinisition thronudi potosals, (/d-'^oirs 
peon limn, (c) letlirn;' on hire, d/; soi ieta.-^. 

G. W'l'ito a sliort aeeonnt of any l/vo deli{'ts reeoirnisod hy Itoinan 
liaw. 

7. (Josorilio llio Kormulary S.ysiem. 

PKIAOliMaS OK IjK(.ISI,AT10N'. 

8. “Liberty is son;r!it at one lime in a form of polity, at another 
time in the protection of the suhii^cd from tho tyranny ot iiolitical 
institutions, and at yet another tinn' in various forms of state control.” 
Illustrate this by the trend of modoiTi lonislation. 
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” ^roilorn r>n):’Te'^‘^ an er^n-owinw' (•<ais('i()iisiu\srt of 

aociont ills and sufij;vs1s lln* duvidnpnnnil ot a now s(H-i<U (‘on^oioni'e.” 
I Tow fai and in wdnU dinn-doiis is ilns Inio? 


10. IK) you ciccoi')t- tlio pi'opositioii tlial tln^ sfido is an or^'anisiii ? 
If so. ]io\v would \ou lind (ml tJio jiational will? 


II. ShiK' SOUK' (d Iho artiimKmls .‘itzain^l (Jovornnicnt palornalisni 
in inaftoi’s of Ic-jilslalion. 

in. ‘'roinpelifion is ossontially immoral.' • (loninmnl on 
sns'uosl some midliods wliioli tlio Stal'j can adopt tn 


this and 
moral iso 


<'oni]K'tilioti. 

1 ^). Stall* yonr viow's as 1 o wliotlior tin* < iovi*nimt ni on'ikt to 
roc()u-niso tlio individn,i.rs ‘ri.a'lit to work.' 


1 I. 


Discuss shorlU' tho jironloin of tiie “Trnsl.’ 


Ji:KlSld{,1TI)k]X<’K 

I 

/'(/pr>’-,sr//n‘--l)n. S, (’. 1^x1:11.11^;, m .\. i,i,.n. 


Oiils' Fivr 7/(rs7/rJ/^>• nii‘ (o hr ^la.s7/vw/v/, 

Fiiisr Hai.i*. 

1 “ Ijaw*- is oomx'ivo.” 

^h'itiriso. How would you doliiio [jLitr " 

2. Ilow' IS Jurisprudorice i''’]ali*d to - (//) Ikililu-s and [h) Fthu's? 

d. Indioalo Nearly tho rolation lujtwi'ou (usiom and Law. 

I. (das.sify and illiistrato dolloi-onl kinds of ri^'lit, 

o. Stalo and oMiminc Hk* ohji'c-tivo tlic^ory uf <‘ontr.ict. 

t). (I|)on w'tial difhu'enl prinoiplos may torts l>o oUirtsiliodWliic'h 
do you .])r(dor? 


International law is iirivati! law writ lai-n'o.” Oiwclo]). 


Sr.i'oM) Hau’. 

Otilt) TWO ()nl. of the first three aod TiiitKK ool of the Iasi four 

(jaeslioHs are to aasircvril. 

S. (live some aooounl of tlio slaliitory landmarks of the Kn{j:lish 
oonstiinlion. • 

9. What do you understand by tho cqiialily of all persons before 
the law? lllustiate. 

10. “Tho Indian constitntioTi romos neiinu- lo tliat of a Frown 
• colony tlian to that of any of our other depondonoios.” Klu(*idato, 

11. “Analojiv, the most valuable of mstrumouts in tho maturity 
of jurisprudence, is tho most dan«( rous ot snaros in its infauo.y.’’ 
Develop. 
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12. Exi)]iiiit clfMiJy tho riiitiir.' of a h'jral fiction. Jllu.strato. 

13. “Tovstatnonlary <liKpof^ition is an institution of tlio Law of 
nature.” Explain and examine, 

Ll. “Tlio ]ienal law of enciont coimnnnities not llic law of 

crimes ; it is tin; law of wronuv,.” Develoi). 


PRELIMINARY B. L. EXAMINATION, JUNE 1916. 

HINDI: LAW. 


Pa/ifr-sdlrr — Hka.iai. u. Cji \ki;m’.outi, M.A., 


H.L. 


1. Describt* the oritfinaJ soun'cs of Hindu Law and show Iioav 
their pi'ctical apphcnlion has been modifh;d in modern times. 


Or Defirn* nnd distiny'iiish betw<'on Pni i/udasn, 
prasara- ^ 

2. Discuss the le^alily of the adopticm of ilie 
son and support yom ariswi'r by citing aiilhorily. 


PrnfisJndha rruii- 
mother’s sister’s 


Or, Describe the naluro and incidents of an imiiartilde (‘state and 
show how tar an imiiai’tible (X^^talc is liabh‘ foi- the debts of the 
deeeast'd liolder of it. 


Sla.t<\ the (‘ircum>l,inces nndi'i' whicii a sale in exi'cution ()f a 
d('er(‘t‘oldained ufion a niortiiaaf'-bond (;xeent('d by one of th 
members of joint iMitaksliara family ean jiass tin joint jiropeily of 
tlie family. 

Or, Explain the riih's laid down in tho Tagore ease and show how 
thev w()iild have workcal. if the bi'‘riut'st had been in favour of an 
idol to be (ionseerated by the <;\f*eutors. 

4. A died leavin^i: permission to his widows and (' to takt' a 
son in adoption alternat(?ly. //adopted IK but the child diiid un¬ 
married. Thereu))on C took in adoption K. Discuss tin? lenal ofteid- 
of the adoption of /v. 

5. A died ](twins' two wddow> //and d'and thre(‘ sons I), Id 
and F hy 11. Tin' sons sub.seijut'iitly died'h'aviuf? one son. tAVO sons 
and three sons lespeetively. The firandsons Avant to divid(; tho 
estate hd’t by A. State the share each A^ill jiot and also the rijilits 
of B and 0 upon partition. 

6. Give the interpretations that liave pi;t upon tin' term Saphidu 
by the dilTerent schools of Hindu LaAv and shoAv how flic difierence 
in the meaning- id the word has led to a diveri^enr;e in the orders 
of succession laid dowm by tJicm. 

Or, Discuss tho claim of the sister to inherit the property of her 
deceased brotlicr ac-cording to the hiAv jirevailint? in the ditTeront 
provinces. 

7. State Avlio the persons are that are exeduded from inlioritance 
and explain the principle of such exidiision. 
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Or, Discuss tlio nutiii-o and o\U‘iit of the lialtilify of fho fatlior- 
in-Javv to inaintaiu a widovvod daughter-in-law, and state Jiow far 
that Jiahilily is transmitted to Jiis heir. 

S. Discuss the rii>ht of tlu* widow to inherit property left hy her 
husband, and the nature and extent of tljo interest she takes in it. 

Or, State ho^^ far an alienation made l».v a ffindii widow, (d 
IDroperty inherited by tier <‘an operate to eJTeel the interest of the 
reversionary lieir. 

t). J. the head of a joint Hindu family, flied lea,vinr two sons 
B and ('and t\\o yiaiidsons 1) and /o’ hy a [iredeecascd son. Later 
on // died h^avina' a widow /•'. What Avill be the rights of the 
suryivinj*’ members of the family, nrion a partition, accordinjjf as the 
family is f>ov(‘rnt!d by the lfen; 4 :al or the Henares School of Law ? 

lb. A llindn female died, hvaviiui’ her snrvivinjr, her husband 
and a brofhor. The propel ties felt by her wm'e some ornfpnents she 
had recoiveil at the lime of her ma.nia.fre and emiain other ornaments 

siihseqnenlly rceeivod from friiaids. Slate nixm Avhom the different 
ifein of profierty an ill devolve. 


HOMAN LAW AND PIHNOiri.KS OK LLOISLATJON. 


f^aprr-sriier S. C. Ko\, ij.a,. i„i..r.. 

‘Jiisirrr ()nli/ iivk q/(rstio)is ni rarh Half. 

KllfST H Mil'. 


1. How did the presence of aliens in Jh)me alfeci the develop¬ 
ment of Homan Luay in early times V 

2. • AVjiat Avas the eJfeet of informal manumission before ,ind after 
Justinian's time? 


3. State shortly what yon know about the Homan tnt(tr. 

4. Deserib(‘ a case of s])ecification. 

.1 ('ast a bust out of B's bronzo in^'ot- To whom should the bust 
belong ? 


;■), “ITnder the Twelve Tattles, it 
neai’ly the whole property' in legacies.'’ 
on ? 


was possible to leave away 
How Avas this changed later 


6. Define and illustrate by examples {a) stipulatio, {b) a mandate. 

7. De.scribc the Lihollary Process Avhich superseded the l-’ormulaiy 
System. 

Skconi) 11x1.1-’. 


8. “The only freedom I care al)out is the freedom to do right.’’ 
How can state regulation advance the cause of tJiis frot'dum i Give 
illustrations. 
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I'UnjiHNAUY \A\\' QUKSTIONS 


9. lllustrato tlio dovelopraont in recent times of tlic “(ionscious- 
noss of the claims of liiiman weakness.’^ 

10. Is it expedient to t?ive the Stale the riglit to prohibit moral 
wrongs V Give your reasons. 

11. Tf competition is an essential condilinn of social piogress. 
would you control it by legislation V If so, to whal. extent V 

12. Should individuals possess rights tliat c-;innot be overridden hy 
the interest of society ? Illustrate youi- remarks. 

13. Wliat is meant by the right of the individual to “otpiality of 
opportunity V’ Should legislation i)rovide for this ? 

14. What points would you considf'r in solving the “pi’oblem of 
ciiild labour’’ by means of legislation ? 


-irKlSPHlTDKXGE. 

IViprr-ficMr.} —Dn. S. (\ BwKi.'.fKi:, m.a., (..i..n. 
Onlff KJVK (iur.stio7is to he einstrcrrd ni each half. 

Fikst HaLI'. 


1. "Ijiiw IS something iriore than police." 

Explain the nature of Law, its ol>jet‘.ts and jnirposos. 

2. How does Custom grow, and wlien is it transformed in Law •' 

3. How ma.\' Kiglits be elassiliod V Illustiute. Which clavssilica- 
tion do you iirefer V 

4. Aiialyse tlie concoi)! ()f Possession. What is the theojy of 
Knglisli law about Possession ? 

T). ‘‘A contraet may be regai’ded as tln^ taking of a risk. Discuss. 
Enumerate the constituent clmncuts of a contract. 

3. IV^n what dillei-ent princijilcs may wrongful acts be classified ? 
Which do you acc(-pt, and why V 

7. "The law of nati(ms is but ])i“ivate law writ large." Doveloj). 


SecojNT) Half. 

8. Define and illustrate Conventions. Khunierate and t'xplain the 
leading characteristics of the English (Constitution. 

0. “The Government of India may )>e sai^ to be a patomal as 
opp(jsed to a representative govcniment. Examine. - 

10. "During a large part of what we usually term modern history 
no such conception was entcilained as that of territorkil sovereignty.'' 

11. Explain the reason of the interest of Agnation the inquirer 
into the history of jurispiudencc. and define five status of female in^ 
ririmitive jnrispntdcnce. 
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12. What arc llie af?cnoies Avhidi Law is hroufilit into hannoiiy 
with society V Why is a student of Hentliaui apt to confound them? 

Id. Examine the origin of the famous phrases, Ijuav of Nations 
Law of Nature, and eciuily, and show liow llio coneei)tions tiiey 
indicate are related to one' another. 


IL Write a note on ‘‘the historical dilliculty of IhimoKOiiiture, 


PRELIMINARY B. L. EXAMINATION, JAN. 1916. 

LAW. 

J^ajfcr-.'^pticr- ruAicuAUAirri, ai.a.. m,i.. 

L Iff) State w]iy and how far c-iistoins ai-e iv^ardcd as a 
source of Hindu Luav and ^ive Uie element (liat eonstiliite a valid 
(nstom. 

Or, ih) Clive the rules of Hindu J^aw for th.o intejpretation o( 
contlictinjf texts and show liow^ far it is permissible a,t the present 
day to I'esort to the original texts for lindiny- out the law upon any 
pa7‘ti(.‘ular subje<‘ts. 

2. in) Hlxplain the principles tJiat refxulato the selection of a 
boy for adoption, and discuss tlie Jeuality of the adoption oi the 
ilaufi’htor's son, 

Or, ih) Explain the principles enuneiated in the case of Jihtfhan- 
moii'i V, Ram Kishorr. and .sliow tJioir ajipliealion in subsequent 
eases. 

d. in) W'hut is meant by tlio iin-sumiition of joint heirs as arisinjr 
under the Hindu J/iw ? Wliat are the properties to whi<-h it applies 
and what ar(‘ tin's facts that negative it ? 

Or. ih) What arc' rights and liahililies of th(i manager of a joint 
ffindn family in the management of the pi-opcriy of the fa,mily ? 
How far Avould an alienation of the joint family propei-ty made by 
him bind the otlu'r members’whether adults or niinoi’s ? 

4. Tlie mother gave aw'ay a (laughter in marriage to a suitable 
bi'idegroom Avithoiit. however, the?- permission of her Imshand. State 
how far it Avould be (‘ompetent to the father of Die daughter to 
have tlie niarriag’C dcclarec\ void. 

0 . J. the head of a joint Hindu family consisting of himself, his 
hrothei’ B and Ids .sons fVand D, mortgaged a portion of tlie family 
liroperty to K E sued A upon the mortgage, got decree and pur¬ 
chased the propei’ty in excicution. Thereuiion B. C and Jj instituted 
a suit against K for a dexiaration that the latter had accpiired no 
title by his purchase. Discuss tlie rights of the parties. 

6, ia) What aie tlie modes of acquiring property recognized by 
Hindu Law ? Discuss wlietliev right to pn'iperty is created by 
partition ? 
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Ch\ ib) State the extent of the power of the fatliei', in a joint 
Hindu family, to alienate ancestral propei-ty. Ifas the ^iramlson a 
right to demand paitition, and what share docs he got upon a 
partition V 

7. in) Define tJie terms Snpmda and Dhnndhu as used in tlie 
law of inherifcmec and show liow the difterein'O in the meaning of 
the terms has led to a divergence in tlie oi'der of .eux-ession in the 
different sc^hools. 

Or, ib) Explain the hearing of the yjrineiple of' spiritual Umelit 
uT3on the Hindu I jaw of Inlieritanee and state the rules regulating 
its application in determining tlio order of sueecssion in Bengal. 

iS, in) Define the term sfridhoK and enumerate some o.f the 
principal 1yi)es of it. (live illustrations to show how tho natiii-e of 
the property fh'tennines tlie order of succession to it. 

Or, (/>) Explain the nature of the interest a woman takes in 
property inlicrited l)y licr and tJie extent of her powers of enjoyment 
and alienation. * 

1). A, a Hindu possessed of (‘,onsidei al)le i>j*operty, died leaving 
his widow fi and infant son a daughter O, and fd the soq of I). 
C and /? died in sueeession shortly after. To wliom will the 
property go after the death of B ? Would if make any diftereni'e if 
C diinl before or after both his parents ? 

It). .4, flindu widow, was in possession of property slie liad 
inherited from her husband. B sued her for possession of some 
land on the allegation that ho had been dispossessed by her husband, 
ripon contest by A, Ifie wsuit was decre(‘d witii rest. B got posses¬ 
sion of the land through court and purchasi'd anotlier' plot of land 
in execution of tlie decree for cost against A. After the death of A, 
would it be (loraiietent to C, the rovei-sionary lieir. to recover 
possession of these lands from B i 


KOMAX LAW, AND LEGISLATION. 

raper-sctler—'A. C. Rav, Es<^., h.a., 

Answer rmli/ kive questions in each Half. 

Eihst Haijt, 

‘f 

■!crihe the inlliienee of the pvudente^ on the develofunent 
of Roman Ijaw, especially during the Empii-e, 

2. In what ditlei ent ways did pairia potestas arise ? 
shortly the incidents of Arrogation. 

8. Write a note on the method of the conveyance of owiioislni' 
by ‘Delivery,’ actual or constnictive. 

4. Give illustrations ,of ia) Emphyteusis, ih) quasiusufriict, (r) 
urban# servitude, id) peeulium creastronse, ie) hypotheca. 
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5. Conipaie the principal t'eatnros of the original Roman will with 
those of the modern will. State shortly what yon know of the 
unduteous will. 

0. Write short notes on -(^) Corainodatiiirf, (/>) Rapina. 

*7. Describe the procedure whi(;h was followed in an action before 
the Praetor before the time of .liistinian, 

Skc;o\I) Half, 

8. “A divine discontent with existing ills is admirable ; but not 
less admirable is a sense of proportion in the Ohoice. of i*eniedies.’' 
If people be lacking in this sense of proportion, would you still 
advocate a spirit of “diwine discontent If so, on what grounds V 

9. Broadly classify the legislp.tion of the I9th century in England, 

and show how the legislative ideal in British politics lias been 
‘liberty.’ ^ f 

10. Explain shortly the fwndamoutal principle on wluch'you would 
base the right of the State to exercise contiol over individuals for 
the good of otilers. 

- 11. In what respects would you criticise Oovei-nmcnt paternalism ? 

12. Would you like the State to “moralise” competition ? If so, 
can you suggest any method by whieli this can be done ? 

l.'i. Do you believe in the “equality of inan ?” If so, in what 
sense V ’** 

14. Dn what lines would you Jc'gislate so as to control the indi¬ 
vidual’s right to many or not to mai^y ? 

JURlBPKUDjljlNOlS-. 

Patirr-setter-r-A. Caspersz, Esq., n.A. 

First Half. 

Onltj FIVE to be atfempierJ frohi each half. 

t 

1. "* Give illustrations of the right wliich-fa) any member o| the 
community, (6) pai-ticular classes of j)(;rsons, has or have to call Upon 
a public official to exercise his functions on his or tljeir behalf.^ 

Or, Is consensus reaH^v ncc;essajy to the making of a contract ?>*. 
fitate and discuss Professor llollaiid’s view. 

2. Wliat are the'.pec*uliarities of-alidnatory contracts in diffcjieiit 
systcras|^ law as cxplsdnedf by Professor Holland?.' 

Or. Enumerate jwid shortly d<?scribe the different kiii^ds of 4wes- 
sory Contmets. . ' ^ 

3. “A Tabular Virw of Wrongful Acts, in which each k refo4®^f 

to the" ri^it of which it is an^ infringement easily »cnii;* ’ 

structed,'’ (mnstriict such a Tabular TIew. 
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l'Kl']l.HllXAliV LAW (,>l'K«TJONS 


1. What iri the Theory of Cosinoitolitan .Iiistico Grive instances 
of and discuss, its application. 

f). “International fjaw is the vanishing: point of pirisprudence.’^ 

“The antecedent rights of nations in i)orsonain ai’e almost exclu¬ 
sively contractual.’’ Explain, 

h. Contrast the chai;acteristies of Private Law Jied Public Law, 
and classify the topics imiluded in the latter. 

7. Write a shoit note on (aistoin as a source of law. At what 
moment does a custom become law V 


Secuxu 1I\ij'. 

1. b/) State what you consider to be sources of stren{>th ot the 
Enjrlish (’onstitution. 

(/y) ,Wha1 is the impurtanci' of .liidye-iiiade Law to the Enrfish 
Constitution ? (live illustration. 

2. State the importanc,e of Trade to the Indian Empire-Art) in tJie 
past : {!>) in the present and future. 

, “The proposition that independent (communities, howevej 
different in vSize and power, are all eiiual in the view of the law oi 
nations, has largely eontributed to the happiness of mankind, though, 
it is constantly threatemvl by tlie ]»olitical tondemcios of each 
successive ,age.” 3[ainc. Explain. 

4. AVliy is it that in arcJiaic systems, tin' period of minority 
appears to iiavo been as unreasonably short as the duration of the 
disablitios of women was preposterously long y Sketch the yearly 
history of conti‘aet. 

.5. Who was Hugo (Irotiiis y What v ork did ho accomiilisli hy 
his writings y 

0/, Outline the history^ of testamentary succession. 

(). “The monopoly of mind by law is broken down.” 

— Mainp- Explain and illustrate. 

7. “The Movement of the lU’ogressive societic^s has hitherto been 
a movement from status to contract.’’ 

Explain and justify. 

PRELIMINARY B. L. EXAMINATION, JUNE. 1916. 

IlINDP LAAV. 

Pajwr-scUer—Dw. N. V. Skniiiti>ta, M.A., D.L. 

.1. “Does property arise from partition or does partition of pre¬ 
existing property take plaee y G-ive a brief summary of the argu¬ 
ment by which Mitakshara establishes its position on the (piestioii. 
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Or. wliat according to (i) tlie Uayabliaga and (ii) the Mihiksliara 
ai‘o tlio exact rightfi of sons and grandsons in the father’s property 
(c) inherited from tlic grandfather and {b) acquired by himself. 

Or, discuss the true meaning of the farlunt valet doc'trine” I'elied 
on by the Dayabhaga. (Vivo a brief statement of the judicial 
derdsioiis on the subji'ct, j)Ojnting‘ out its dill'erence, if any, froin the 
law in th(; Mitakshara or tlie Dayabhaga. 

2, li'ider what i;anditions can a woman adopt a son during htu’ 
husband’s lifivtime or after his <lenth (a) in Bengal, ih) in Mithila, 
and (c) ill Boml)ay V Briolly sUte tiie argument upon which the 
position of ani) tiro of these scliools is established. 

Or. J, a Hrahaman of Allahabad, wlio is himself an adopted son, 
wants to adoid. Ot the boys between wliom ho lias to select, ll is 
liis daughter’s vsoii : C the only son of his adoptive father's brother, 
/f is his wife’s brother, (’an A lawfully adopt any one of tJiose ? (live 
briefly reasons foi' yoiir answer in each case. , 

2. Wh;it are the powers and obligations of the managing member 
of a joint Mitakshara family ? Ilow would his powers in respect of 
alienation be allected, if the managing mcinlier the father of the 
other members y Kefer to leading cases. 

X. A a person go\'(U-nod by the Bcng.il law, dies leaving behind 
him a widow H and a son (\ after giving authority to /> to adopt 
a son incase ('died. (/m.iri*ies when he is twelve years old and 
dies next year, after giving his wife 1) autlioriU' to adopt 
a son. (Ian It now adopt a .mui y Would it make any diffei’ence if 
1) is dead before the date of ailoptioii by U without adojiling, oi“ 
if no authority liad l)een given to L) to adopt y 

Or, A man dies leaving behind him three sons U, (\ D, a widow 
/y an unmarried dq,ugliter K and a married daughter (/. living in .I’s 
family. State tlie rights of oacli of these upon a partition of the* 
pi'operty by the sons- Indicate the nature and extent of the interest 
if any, takeft by the widow. 

Tj. A. B and 0 are three bi-otliers living jointly in a Mitakshara 
family. All the brothers have been given a general educ^ation by 
their lather and A has been paitially assisted liy him in his medical 
education.. A becomes a doctor. B is apprenticed to be a merchant 
by paying a premium from the paternal property and ultimately 
Ix'eiimes a partner of ins fifni. Bisenss the riglits of the brothers in 
{(i) Zaniindaries purchased in tlie joint names of the brothers out of 
A’s money, {h) B^s share, in the partnership finn. 

{). (a) AVhat is meant by “Sapinda” in the ^Marriage l^aw? Is 
the meaning of the term the same in the law of inheiitanco y 

ib) A, a Biahmin of SandiJya gotra is adopted by a Braltmin of 
Bharadwaja gotra, ()f the girls selected as eligible for marriage 
with A, B is of Sandilya gotra, C ig the daughter of a Brahman of 
Bharadwaja gotra. Can J marry cither of these girls ? Give reasons. 
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VKEIJMIN'ARY lAAV QUESTIONS 


7. (a) OiscMiss the moiiniiifl: of the term stridhan aoeurding to 
(i) the Diiyabhaga and (ii) the Milakshi^ra. 

(b) Mami says : “What was driven before the nuptial fire, what 
was t’ivcn in token of love and wliat was received from the brother, 
mother or father, these sin are held to woman’s in’opei'ty 

(StridhaiO.” Is this a Pari fin My a What would the etfect of the 
text be if it is taken as ParisankJiya ? 

Or. (rt) A\'’hat is the distinction between a Paryndasa and a PraU- 
ahndha and between an Utpaili Vidhi and a NiyiHa 

(h) “Ijct not a woman uivo or take : son without the permission 
of her loid.’’ What kind of rule is this? —What would be the Jes'al 
effect if this rule is rea-arded (a) as a pratifthedbn, and (b) as a 
pnnjiidam ^ 

S. Give the principal facts and the points decided in {a) Tayore 
V, Tagore, or </>) ONrugooind v. Amend, briefly statinn the arpumont 
on which the de(‘,ision is based. 

Or, a testator by his will created a Debutter in favour of the 
goddess Kali, whose image was to be esUiblished by tlio Executors, 
and provided that the senior-most niah^ member of his family for 
the time being should always be the Sebait. Would this bequest be 
enforciblo wholly or to the extent of any part of it ? Give reasons. 

0. State fully the ])owers.of (a) a Tfiudu woman who has inlu'rited 
to her mothei’s stridhan, and ib) of an undivided coparcenei' in a 
Mitakshara family, in respect of the sale of immoveable property. 

10. At the death of A a Hindu, there are the following i-elations 
of A alive : B the widow ; fa half brother living jointly with ^1, 
fa reimitod son of a sepainted uterine brother; and Pi fi leper 
full-brother living jointly with A. Discuss the claims of these 
persons to the properties left by A. (Answer this question under 
either the Dayabhaga or Mitakshara law.) 

Or, A is a Brahman widow lived in adulU'ry with a Brahmin 
during her husband's life-time, but became <iuite chaste long before 
her husband's death. B, her son, inherits her husband’s property 
and sells the whole of it including the family dwelling house to C. 
Has A got any rights against B or CAi 


ROMAN LAW AND THE EMHNCTPI.ES OF LEOISLATION. 
Paper-Hetter~)A. K. Ac'hary^a. Esq., h.a., 

Roman Law. 

1. What do you understand by the word ,/^^s ? Mention anti 
explain the inetliod of classification of Law in Justinian’s Institutes. 

2.. In wliat ways might adaption and arrogation take place in 
the time of Justinian ? Explain the effects of adoption in Roman 
Law. 
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^ 3. Explain the nature, the piirpo'^o and elTect of mucftpion. 
What conditions must be satisfied in order that usucapion should 
operate ? 

4. Distinguish between uxnfnKd and <junsi usufruct, and compare 
the obligations which they rospectivoly involved. 

5. What was nudum parlum. and what were its legal effects V 
Mention any pacts originally non-actionahle wdiich came in course 
of time to be clothed with a right of action. 

(). Give an account of the origin of fidci ronimissa as a legal 
institution and show how the system extended tht‘ power of post- 
niortuaiy disposition. 

7. Explain the nature of mandate and the duties arising from 
acceptaiK'O of a uia,ndate. Enumerate and cxi>lain the ililferent kinds 
of mandates according to Justinian’s Institutes, 

PmxcicLKS OF Luoislatiox. • 

S. What is the chief difference l)otween the underlying princi¬ 
ples of legislation in England (i) at the beginning, (ii) at the end of 
the 19th century ? Indicate the (pauses of tliis ditforenee. 

9. Write shoJ't notes on 0) Governmoiital maternalism (ii) Govctti- 
mental paternalism. 

10. Examine the meaning and historical oj'igin of the docOiiie 
of lnisse\ fare with special reference to factory legislation in 
England. 

11. State and explain the peculiar value of the eoneeption of 
the "social will” in the tlieory of legislation as outlined by Prof. 
Jetliiow Brown, 

12. "/riie hi.story of law isto a. large extent the record of attempts 
to contisol competition in accordance with higher conceptions of the 
meaning and purpose of life,” Explain and illustrate. 

13. "The British elector has a right to determine the laws ho 
Jives under.” Explain and examine the accuracy of this statement. 

14. Discuss the fcsisibility of legislation against moral wrongs 
and refer iii this eonne(ition to tlio x)rohibition of sale of opium in 
India. 

JURISPRTTDENOE. 

Paper-seftet —^Dk. S. C. Hay. u.a,, j^.l.u. 

Answer only five gueslions from each half. 

First Half. 

1. How does Holland define "Law,” in the proper sense of the 
term? Explain shortly the important words in the definition- 

2. Analyse tlie idea of a le^al right, and show by 'an illustration 
how events may elleet a man’s rights. 
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3. Explain tho 


(‘laspification of ridits into 


vvMh iit rem atnl 


rib'll ts 


in personam. 

4. Write short_ notes on the following:—(<7) orliit and 

infringement of a right, (h) a divestitive fact, {r) international “law,” 
iff) almornial adjective law. 


Classify and illustrate tlu* antecedent rigiits 
are conneetcd with the personality of the individual. 


m rem ^\hicll 


6. Write a short note on t.lie nature of legal possession. 




modern. 


(h‘iininal law as a hran<‘h of the Public law 
Explain this. 

Six'oxD I1 ai,f. 


is coinparativel.\ 


S. Tra<‘e the steps by which, according to Maine, we arrive at 
the ora of Codes from tlie era of heroic kingship. 

f). What do you understand by “legal fiction?” Show its advan¬ 
tages and disadvantages in the (hwelopment of law. 

10. Tllustiate the olTects of the theory the law of Natni-e on 
modern Society. 

11. Comment on the statement that the movement of progressive 
societies had been from Status to (^onti'aet. 

12. Write a critical note on the early history of property. 

13. Write short notes on /too of the following:—Coiivfmsions. 
(b) Siockdale v. Ilatmird. (c) Freedom of the prcs.s. (d) Dependent 
Native States in India. 

14. Illustrate how far the English Imav recognises the rigid of tlie 
individual to personal freedom. 


PRELIMINARY B. L. EXAMINATION, JAN. 1917. 

HINDU LAW. 

Paper-.setter—T>K. N. C. SeV(h:i’Ta, m.a., d.l. 

1. Explain the distinction between obstructed and undestrncted 
inheritamje in the Mitakshara and indicate the bearing of the distinc¬ 
tion on the respective rights of sons, grandsons, and great-grandsons 
on the one hand, and other relations of. the karfa living in the 
family, on the other. 

O, Fully explain the dillerencc between the Dayabhaga an<l tlie 
Mitakshara with reference to (1) the meaning of the term Stiindhan; 
{2} the kinds of property owned by a woman Avhich can be called 
Stridhan; and (3) the extent of the widow’s interest over property 
inherited from the husband. 

2. State the general rule relating to prohibited degrees in inarnag'c 
according to Hindu Law, c^fplaining the terms sap'mda, satjoira and 
handhn.\ 
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()}\ A iiiaiTies his mother's j^randiatlier’s claujfliter's ^ sou’s 
daughter’s daiightar. B. a Kayestha, luarrios the daii^titer of a Vaidya. 
‘(' marries a girl who is older than liiinself. 1) marries a girl 10 years 
old with the consent of her nioth('r,_hnt without the consent «)f her 
elder brother wlio is alive. State with reasons, the legal effect of the 
marriage in hvo of these cases. 

3. J, a Hindu who has inherited no property from his father 
except a valuable family dwelling house, has the following relation 
B his mother, and C the widow of a brother who predeceased his 
father. What rights have B and C against A ? How far are these 
rights available against a purchaser of the ancestml homestead from A. 

4. State fully the facds of and the decision in Katama NnfrJnor 
V. lioja of ShiragniHia. 

Or, Bnhanmojjrr v. Jioju Klshoi'e. 

5. A, a Hindu, granted a taluk to his sister B by a sunnud wJiicli 
said, “You and heirs of your womb shall successively enjoy the sanu\ 
No other heirs of youis shall have right or interest.’’ At the date 
of sunnud B had one daughtc'r O. Subsotiuently she had a son who 
died in lioi' life-time, leaving a widow who adopted a son A It by a 
will gave the property in e(iual halves to f -and 1). Afb'r /5f’s death 
/I’s heir eontests the rights of Tand f) on the grounds. (1) that the 
interest of H in the property a jifo estate witli gift over to her 
heirs of the womb; (2) that tlio gift in favour of tiie hell’s was void 
as an attempt to create a new kind of I'shite; and (3) that the gift 
to the heirs was altogether void as 7v gift to a class some iiiembers 
of which were unborn at the date of the gift. Discuss how far these 
objections are sound, 

(). {«) Who are the moinbors of the coparacenaiy in a Mitak.shara 
family V 

I 

{/>) .-1,/i mid f'are persons living ill cominoiiwility in a Mita- 
kshara famil.v. A is sixth in descent from the common, ancestor; B 
is ^4’s great-great-grand-falhej‘’s great-grandson; C is the daugh¬ 
ter’s son of J’s grand-fathpr. Would the incidents of a joint 
Mitakshara family apply to this family ? 

7. Compare and discuss the respective liabilities (1) of the Mita¬ 
kshara son for the debts of his father, (2) of the Mitakshara grandson 
for the debts of his grand-father. 

Or, How far is an inimrtihle f?aj in the hand of a person governed 
by the Mitakhara laAv liable to the incidents of Joint Family Property y 
What ai^e the rights of the flaja for the time being in that property ? 

H. Discuss the respective rights for sons, and daughters, to inherit 
various kindwS of Stridhan property of the mother according to 
^ithci' the Mitakshara or Dayabhaga. 

9. Discuss the effect of imchastity on the legal rights of a wife 
during the husband’s lifetime and after his death, 

10. A, a Hindu, governtd by the Dayabhaga law, dies leaving 
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behind him a widow, a widowed daujarhter Ti who has married apram 
and C a son of V by hoi* second birsband. By a Will A {iivos the 
life interest in his property to his widow with a vested interest in 
remainder to and her heirs. After tlie widow’s death .4's brother 
brink’s a suit elairainp: as d’s heir. On Ixmalf of the plaintiff, evi¬ 
dence is fjiven that tlie second mnrriage of B never took place and 
that i? was in fact livin^f in concubiTUifre. For the derv''nco, evidence 
is pfiven to iirove the second marriage of 7? and that the ma7*riapre 
took place before A’s death thon«h after the execution of tlie Will. 
This IS challenffcd by the plaiiitilT. (live th(‘ substance of the 
arguments you would advance as pleader for eithei* the plaintiff or 
for B or for <\ 


ROMAN LAW. 

Pappr-sritcr —S. (\ Rav, Lso- B.A., LL.B. 

•ip 

Ans^vrr only Livl queslion.^ in earh Ilnlf. 

Fiknt llAia*. 

Roman L\w. 

1. During the latter Republic, what Avure the intluem^es at work 
for the development of Roman law ? 

2. Compare the rights of the two classes of freemen at the time 
of Justinian. 

3. Write short notes on fna of the following, giving illustrations, 
—(a) accession, {h) emphyteusis, (0 libellary system, UD Falcidian 
Fourth. 

4. Shortly describe the tliree kinds of wills ehietly employed 
in Justinian’s day. 

5. J, whose crop has liponed earlier, deliA^ers one bushel of 
corn to B. who agrees to return to A a con-esponding quantity as 
vsoon as his (B’s) crop ripens. What kind of contract is this in Roman* 
law ? What are its chief peiuilarities V 

6. Describe with illustmtious one of the following delicts : (a) 
Damage [b) Outrage. 

7. By what procedure did the Ih^etor, give relief in cases (aj 
of mistake or fraud, (h) whei*e hf desired to forbid some act. 

Second Half. 

Bhinciplrs or Legislatk^n, 

8. “Civilisation consists in teaching men to govern themselves 

by letting them do it.Tlie compulsion of the individual by an 

external authority is unnecessary, inexpedient and morally wrong.’^ 
•Explain tills lattei* shitement. 
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9. What in youi* opinion siunild be the relation to Stati? rtwiJa- 
tion to liberty V Illustrate your ic’inarks. 

10. llhustrato, from the tiund of lofiishition (luiiiig the nineteenth 
<‘entuiy, the faot that in Eurojie thei’e lias been an increased 
consioiisness of the claims ot human weakness. 


11. “Mere s'overnnient 
factory and cJninsy way of 
siifrprest any other method ot 


by majority is an extraordinarily unsatis- 
rea(‘hinK’ the general will,” Can yon 
ascertaininjr the general will 


12. What do you undei-stand by Governmental matornalisin ? 
can you defend it ? Illustrate you lewarks. 

IH. “Man is a competitive animal.” Is it desirable to legislate 
11 ordei* to control competition? Give you reasons. 

11- Would you give legislative recognition to a “right to work”? 
If so, shortly irubcatt* tlie methods you Avould advocate. 


.JUKLSPUUDEJS'CM. 


Pdper-seifri —P, (hiornurin, M.A, 
jWfmpi Fivh fi'Hf’slioJis frotn earh Half, 
PinsT IIai.i'. 


h Analyse the legal coiiceiition of “owiiei-ship.” 
2, Define a “juristic act.” 


What are its reqiiisities and modes of expression ? 

H. State reasons in (‘xplanatiun of the rule—“ignorance of law ifv 
no excuse.” 

I. Stale the essential characteristics of ‘ (‘orporations.” How are 
corpoi’ations (;reated and dissolved ? 

o. Explain wdiy “the realisation of the ‘civitas maxima,’ of which 
theorists have dreamed, would be not the triumiih, Imt the extinction, 
of International law.” 


0. Explain the difference between Tort and (hime. Illustrate 
your answer Avith special reference to defamation. 

7. Write wshort notes on ajty two of the following legal terms. 

(<7) IJsucapio : ih) Psufruct; (c) Fniveisitates bonoi’utn ; 


Second iHai.e. 

8. “The movement of jirogrcssiyo societies has hitherto been a 
movement from Status to Contract.” Explain fully why this has 
happened. 

9. Explain and illustmte thi^ importance of Fictions in the infancy 
of law. 
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1(>. Trac.e tin; gradual cbang<js ihrough which the modern concc?!)- 
tioii of (iontract has emerged froni the coroinonial oontracls of aiioieiit 
times. 

Or, eojnpaic tlio “Responsa Pnideiiliimr' of Roman l^aw wiili tlie, 
English Case-law. 

11, State briefly tlie dill'erenee betw^m the Auuirican and the 
Swiss constitutions. 

12. Wliat is the law administered by the (-mirts of llritivsh India? 

l:b Give a short account of an/j tiro of the following cases, sit¬ 
ing clearly the principles dlustj-ated llicri'in : (a) PJntirlc v. ('arrintjton. 
ih) ICof'jiarie 1). r. Marias, (r) Stochfale v. Hansard, id) Ilowell’s t'ase. 

THE PRELIMINARY B. L. EXAMINATION, 

AUGUST 1917. 

hi:ni)c law. 

Fiust 1I\lf. 

1. The adoption of an only son having taketi place in fact, is 
sueJi adoption null and void under the Hindu Law^ ? 

Discuss this (luestiou witli special reference to a leading c*asc. 

()i\ Discuss the (luestion wlicther. under the Hindu Law^ current 
in the Bengal Schocl, the son of a paternal uncle’s daughter is 
■entitled to succeed to the estate of a deceased Hindu, if no neai’er 
heirs are forthcoming. R-efer to a leading case on the subject. 

2. "A decision in favour of an adoption, in a suit in wdiich it 
■was dispute, prima facie evidence of the fact of adoption, evtm as 
^igainst persons who^ w'Oie no parties to the suit.” Discuss the 
validity of this proposition. 

Or, The Statute of Limitation will he a bar in some cases to an 
■attempt to set aside a disputed adoiition : that is, it will bar a suit 
to recover property held under coloui- of adoption ? From wliat time 
does the Statute run ? 

3. “By the Hindu Law^ the freedom of the son from the obliga¬ 
tion to discharge the fathcu’’s debt lias reference to the nature of 
the debt and not to the nature tif *^he estate whether ancrjsti'al or 
self-acquired by the creator of tiie debt. Develop. 

(h', “The general ndo is that no member of an undivided family 
governed by the Mitakshara Law can by any process appropriate 
to his own benefit a larger jioitions of tlie family property than 
the share he Avould obtain on partition.” State the exception to 
this genei’al mle. 

4. “The Ipowei of the Manager of an infant heir to charge an 
estate not his own under the Hindu law is a limited and quaJilied 
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luiwev." FAumino this ]U’opositi()ii ^\ith special n‘foren(‘<‘ to a Icaflinti 
(•use on tJie subject. 

T). L) a Hindu governed l\v the l)a>'abhan‘a School of Hindu 
I^aw, died jKissesbod of considerable estate. li left behind him a 
widow and a brotiier. The widow suci*('eded lo the estate of hei 
Inisband and subsequently became unchaste. The bi’otlier, as the 
next taken’ after the widow, sued to recover possession from the 
widow on the jiroupd that she liad forfeited her husliand's estate 
by leason of her uuchastity. Cmi the brother succeed in recc/veiin/j: 
the ostat<’ ? liefer lu a leading 'nse on the sul))ect. 


SKCf)vn 11 m,I'. 

0, Does i)rqperty inherited by a woman become her sfritihan? 
Discuss this willi special ii'fei'once to a leadiim' case on tin; subject. 

Or, Formulate the proposition of law laid down in the leadinj;' 
(‘asc of lihafjfran I Hu Ouhrtj v. Mima Mai, 11 i\foore's Indian 
Appeals 4S7. 

7. Does the slridhan pi’operiy of a Hindu woman, who has 
adopted the life of a iiroslitnle, pass ipton death in the absence of 
nearoi' heirs, lo hei’ brolher's son as an heir under the Ren^^al 
vS(',hooI of Hindu Law V Answer this (lucstion with special reference 
to a load’ll^ case of the suldect. 

Or. State the facts of Full Hen(;h (‘a<e of Ifnralal Sinyha y. 
Tripura Charau liny, 1. L. K., 40 Fal. OoO, and indicate the proposi¬ 
tion of law Ifiid flown therein. 

S. Is the alienation by way of mortgage l»y a Hindu widow of 
a Tiortjon of the estate of Ikt husband without any proved legal 
necessity but with tin’ consent of the next n’vcrsioner for the time 
being, valid and binfling on the actual reversioner? FJxamine this 
with reference to a leading ease. 

Or, Discuss the principles of law regarding the validity of a 
partial surrender by a Hiudij widow of her husband’s estate as laid 
down in the ea'^e of Dehi Prasad v. Oolau Bhayat, 1. L. R, 40 
Cal. 721. 

9. “A man fanuot create a now ffinn of estate oj- alter the line 
of succession allowed by 4aw for the puiqjose of carrying out his 
own wishes or policy.’' Examine this statement of the law' with 
special reference lo the leading ease of Taf/orr v. Tagore, 9 B. L. H., 
:177 (P. 0.). 

10. A daughter, inheriting a large estate belonging to her father, 
ordered a quantity of lime for the purpose of making repail's to 
■certain houses on the estate : the repairs wore completed, but she 
died without paying the price of lime supplied on credit. Can the 
lime merf’.hant successfully recover the money fiom the estate in 
powssession of the reversionary heir ? 
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ROMiVN LAW. 

ouJtj KivE questions in each half. 

Fjkst Hale. 

1. Write wsliort notes on (1) tlio IjHW’ of Citation.-, and (2) Ediotiiin 
rerpetmnu. and dosoribe their t'ttei't on the devcloi-rvient of the 
Roman Law. 

2. Give iJIusti'ations of the difteri'nt ways by whic-h palria potesias 
could 1)0 terminated. 

3. Compare pUpms width hypothrni. and de.sci'ibe some of the 
incidents of the latter. 

4. ff you w(M‘e advisinti’ as to the validity of a Roman will (in 
.histinia’n time), wliat Questions would you consider as to the capacity 
of (n) the tostatoj’. ih) the witnesses, (c) the lieir. 

. .0. DescGbe the incidents of any iiro of the different binds of 
contracts in which delivery on the side was (‘onsidered a grround 
for enforcimi’ them. 

6. State the important rights and duties of a tenant in the case 
of an ordinary letting on hire. 

7. Describe shortly the three stages <)f development of the pro(X5- 
dure in actions, up to the time of .lustinian. 


Secoxi: Hale. 

PllINClI’rKs or LEOfSl.ATlOiV. 

S. It is said that behind the legistition of the 19th century we 
■ ejan find the idea of Liberty. How then do you account for the fact 
that during this peilod, there has b()en a largo increase of State 
control over the c-itizen. 

9. “A new chivalry (as regards the position of women) is slowly 
developing amongst us.’’ Illustrate tWs by the trend of modeiai 
legislation and show to what this is due. 

10. ft is said that the development of a new social conscience 
has created a “divine discontent.’’ How far is this borne out by 
the legistation of the 19th century? 

11. On what grounds would you restrict the sphere of free com¬ 
petition in trade? 

12. Would you recognise any rights of the individual as being 
superior to the interevSts of sodety ? 

13. Write a note on the rights of the individual to equality of 
opportunit.v. 

14. What suggestion can you inabe to meet the modcjn problem 
of Ijn-emplymont? 
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.lUPTRPRrDENrE. 

First Half 

('cuidiikites are pcrmiftcd to atle7)ipf. riVK ijnestn/>‘ < onUj. 

State and (jritieise Savigny’s analysis of a rontraet, 

2. Analyse the loj?al conception of possc^sston and explain tlio 
relation hetween possession and ownership 

d. Explain the diffei’encn between the 'Uort and ('rime. Illnstrate 
your answer by special I’elcronco to Defaiuation, 

-!:• State and criticise the Austinian conception of Ijaw. 

5. Analyse the notion of positive l^aw. briefly ('xpiainiiif^ its 
constituent elements. 


G. Explain fully what is meant by--" Intei’national Law is the 
vanishiiifi* point of jurisprudence.” 

7, Write short notes on any two nf the followiiif;' h^fjral terms 
in) St.H’vitude. \h) Emphyteusis, (c) Esufriu't. 


Skconi) Hack. 


''Candidates are penuHted to attempt rivi-: ipiesHoms onlij. 

8. "All proT)orty is founded on Adverse possession ripened by 
proscription.” Explain and examine. 

9. (rive a sketc;li of tlie history of the IjRw of Testaments 
amonj^st Romans. 

111. Describe shoi'tly the origin and diweloprnent of Jas (ient'ium 
and Jus Naturale. 

11. " The Penal law of ancient communities is not th(‘ law of 
wron#?s.” Explain. 

f 

12. State briefly the nature and the* history of Patria Potestas 
in Roman Law. 

l‘i. State the cdiief features of tho Eni^lish Oon.stitntion. 

14. Dive a short account of any two of the followinfj easevS, 
statinjf the pjiiu'.iples of (jonstitntional law illustrated therein \—{a) 
Rex vs. FHnney. (b) Beatty vs. Gillhanl's. {e) Bnliekvi^. Oan'mgton. 
id) Exparie Marais. 


THE PRELIMINARY B. L. EXAMINATION 

JANUARY, 1918. 

TlINDi: lAW. 


First fLvnr. 

1. Dive the difi’ereiit sources of the Hindu l^aw as it is administer¬ 
ed at the present da.\^ an<l explain the oriM'in of the different schools 
in tho .«amo. 10 f'M 
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Oivo tho riiJes nf interpretation l)y wliieh a nwindatory ordinance 
ran 1)0 distinfrnialiod f]*om an optional precept, and explain their 
application Wy ndorem-o to the case of the taking' in adoption of an 
only son. 

2. Slate till' ei renin stain‘AS under wliiidi, a< rordinp’ to tlio ditlmail 
si'tiools, a widow is competent to adopt a, son to Iut husband. In 
inakin^r an adoption do(‘s she act as an as'ont for iirr husband or 
does slic act ni exercise of an independent diseietioii ol Ikm’ 
own ? 

Or, explain the principle laid down in ease of Tayorp v. Tayorc as 
to the validity of otherwise of a y:ift in favour of an unborn person, 
and discuss how far the rule would a])ply to the ease of a ^lift in 
favour of an idol to be loneecrated after the death of the donor. 

d. Explain tlio nature and ('xtent of the power of the harta of a 
joint Hindu family in the inanajieiuont of the' proiierty of the family, 
and the extent of his liability to lender an account to the other 
members. 

(h\ explain the iialmeof Iheintei-est a member of a loiiil Mitakshara 
family has in the ])i‘oi)erty of the family, and discuss liow far a sale or 
iiift of the pro])erty made, by him would bo operative aaainst lh<‘ 
other members. 

4. A Hindu had two wives, by one of whom ho had one son and 
by the other lie had two sons. He died leaving: liis mother, Jiis two 
widows and his three sons surviving him. I’jion a partition by the 
sons what woidd lx? the shares respectively of the mother and of 
each of the widow's ^ 

r>. A creditor ^ot a deiave tiom money upon a simple bond 
apainst a_ member of a joint Mitakshara family composed of the 
debtor, his sons and his brother. Discuss liow’- far it w^ould bo open 
to the creditor to realise his duos out of the joint family jaoperty 
either when he attaches the property in execution in the life-time 
of the debtor, or when Ik? does so after the death of the latter. 


Ski 0X1) Half. 

(i. Define the term Bandhii. and vState to liow many degToes that 
relation.sliip extends either for marriage or f(U* succession. 

O', explain the cardinal prirciples ttiat determine the order of 
siicce.ssion in the l\Iifcak8liara and the Dayabhaga schools of llindu 
Ijaw and show by reference to a concrete case, tliat their application 
sometimes leads to a divergence in the practical results. 

7. Explain the reasons assigned by the different schools for putt¬ 
ing tlie mother before or after the father in the oi’der of succession. 

Show how far unchastity affects the right of a female to inlierit 
to her male I’elations and discuss how far it debare the latter from 
inheriting to lier. 
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8. Explain tho meaning of the term stridha??, giving some of tlio 
impoiiant types of it and showing how far the course of tho suhso- 
jiuent devolution of such proi)orty is determined by tlie nature of 
its origin. 

Or, give the principal charactoristi<;s of an impartible estate and 
show how far it is liable for the debts of a previous holder of it. 

b. Three danghters had in he li ted the property left by their father. 
One ot tlieni died leaving her surviving son and the two sisters, one 
of whom was a childless widow and the other had (wo sons. On 
whom Avould the pi’operty left by hei‘ devolve r' 

1(1. .1, a Hindu widow, Injirowcd money from lihy mortgaging 
a portion of the estate she had inherited from her husbiuid, and the 
transaction was assented to by (\ who was tluui the pr('sumptivo 
revej-sionary heir to her husband. // got a decree on the mortgage 
and bought the property in exeention. On the death of A, />. the 
actual reversionary heir, sued /? foi“ the ivcovery of the property. 
Discuss the rights of the parties. * 


- HOMAN LAW. 

Aify/crr Onh/ Kivr: tix^sfions in Ifnlf. 

Kiicst Ha I,I.' 

1. Dive a short account of the Homan legislative asssemhliixs at 
the end of the Hepiiblic. What opinions havo been i‘\pre.ssed as to 
the function and existence of the Condtia Tnhiiia. 

2. (live a short account of the Roman famil.x" .si^stern during the 
Regal period. What is Mommsen’s theory of the gontilical relation¬ 
ship ? 

‘A. What is the osspneo of slavery according to -lustiuian y How 
does Huekland criticise tire test of slavery as laid down in the 
Institutes V Dive some examtiles of ‘uwncr-less’ slaves. 

4. What wore the essential (jonditions of Marriage in the time of 
Oaius ? AVrite a note on Conmdnurn. 

.5. Describe shortly thr; cor-emony of adoption m classical times. 
What were tho effects of*adoption in tJie time of Justinian V 

{>. What is a consensual contract in Roman law y Illustrate your 
answer by a concrete example. X agrees to buy Y's liorse ; the 
conditions of the sale are to ho put in writing ; V agrees, but sells 
the horse to Z before the conditions of (lie proposed sale to X are 
put in writing. Is the sale to Z valid' in Roman Lw ? 

7. How did Justinian modify the law of intestate suemssion V 

How would tlie property of A in the adioining taWe bo divided 
amongst his heii's ? 
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A (male, dead) married B (dead) married C (male, dead) 
P (male, dead) | 


0 (male, dead; 


F (maley G (male) 
SEt'OJvi) Halj--. 


I 

E (male) 

I 

X (male) 


PKiNcii'ii/os OF Legislation. 

, 8. What propositioijs does Jethro Brown advance to illuslnite. 

the relation of IStato regulation to liberty ? Discuss in this connex¬ 
ion the question legarding the control of the unemployable, 

J). “Puritanism achieved much, yet the vision of a Puritan State 
t?tkes its‘'place amongst the splendid illusions of history.” Discuss 
tUiis remark, noticing the causes of such failures, 

I'O. What is the "organu! theory of tiie State ?” What objections 
may be urged against such a theory V 

11. How should a pi’aeiical legislator deal with paupmusm {a) 
in England, Hh) in India. 

12. How far would you support PioF. Jethro Brown’s remarks 
on Class legislation V 

13. “I love my family better than mysell, my count/y better 
than my family ; mankind better than my country.”—What 
would a modem legislator consider to bo the bearing of this remark 
on the rights of the alien ? 

14. Discuss briefly whether the economic issues involved in the 
Trust justify legislative interference. 


JURISPRITDBJ^CE. 

First Half. 

Only five quef^tiom to he answered from each half. 

1. Slate and exi>lain Holland’s dcHnition of “Jurisprudence.” 

2. “Ijaw has been for ('-eniuries de^cril>ed as a command, but 
this description, though essentially true, is inadequate to the extent 
of being misleading.”-Discuss- 

3. What do you understand by “Substantive Iaiw” and “Adjec¬ 

tive Ijavv” V Mention Holland s classification of Substantive Private 
Ijaw. . 

4. Define and mention tlie requisites of a “juristic act.” 

5. “A right which is at rest has to be studied with reference 
to its ‘orbit’ and its ‘infringement.” Explain. 
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6. The object of a developed system of law is the conservation. 
\\diether by means of the tribunals or of permitted self-helf of tlie 
rights which it recognizes as existing.”—Elucidate 

Ijuw of nations is but private law ‘writ large.’” 
Second Half. 


^ ‘The 
Develop. 


8. jMention and discuss the agencies by which LaAv is brought 
into harmony with society. 

9. “Tlie movement of the progressive socities has hitherto been 
a movement from status to rontracty Comment. 

10. “The fate of tlio Hindu law is, in fact, the measure of the 
value of the Homan Code.” Explain. 

11. “The more areliaic the Code, tlie fuller and the minuter is 
its penal legislation.” Elucidate 


12. “The English constitution as we find it to-day is, in fact, the 
product of a gradual development, and it would not be jPeasonable 
to suppose that tlie final stage of that development lias been readied 
but rathei- lliat it will go on growing and expanding with the ever- 
Avidoiiing circles of national and imperial life.”— Rkkjejs,. Discuss. 

Id. “Conventions are nlfimately dependent upon the laws of the 
land.’'—/i’?V/ryf;.s’.-—Explain and illustrate. 

14. What do ,von understand bv: Referendum; Writ of Habeas 
Corpus: Martial Lair; Droit Administratif; Bill of Rights'} 


THE PRELIMINARY B.L. EXAMINATION. 

AUGUST 1918. 

HINDU LAW. 

First FIai.f. 

1. How is tiie term “Daya” understood by the author of the 
Mitalisliara and Dayabhaga respectively ? 

Or, “There is no such tiling as succession, properly so called in an 
imdivided Hindu family.” Develop this proposition. How far is 
this proposition true Avitii regard to an undivided Hindu family 
governed by the Dayabliaga school of Hindu Law ? 

2. Disemss the liability of a son for the debts of his father 
charged upon ancestral estate, in a Mitakshai’a joint family, with 
special reference to decided cases. 

Oi\ Discuss the question Avhether under the Mitakshara law self- 
acquired immoveables are absolutely at the father’s disposal or not, 
with special reference to decided cases. 

3. Discuss the question whether the claim of maintenance is merely 
a liability Avhicli ought, in tlie first place, to be satisfied out of family 
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property or an actual cliarge upon tliat property which binds it in 
tlie hands of the holders of the property. 

Or, iff) What are the rifvhts of a widowed dauffhter-in-law to main¬ 
tenance (i) a^^ainst her father-in-law, (ii) apiinst the heir in posses¬ 
sion of his estate V 

{h) What are the rifjhts of the mothei' oii a imrtitiori of the estate 
left by the father amonff tlie sons ? 

t. G died leaving a son /?, and a Avidow' (\ to whom save an 
express autliority to adopt in the event of his son’s death. B, 
married, attained his majoiity, and died leavinj? a widow and no 
issu(\ C then adopted a son R, who sued //’s widow to recover 
the eshitc. Coidd nor estate be div'ested by the subsequent adop¬ 
tion V (rive your answer wdth special reference to a leading? case 
on the subject. 

f). Discuss the nature of the_ widow’s estate. Is it correct to 
speak of “'the widow’s estate as beinj; one for life? 


Skooni) IIai.f. 

0. State the principles laid doAvn in the loadinf^: case of Gttru- 
fjomnrl V. Aniuid Lai, III W. K. F. B. 49. 

Or, “A man can not create a now form of estate or alter the line of 
succession allowed by law foi‘ the imrjiose of canyins out his own 
wishes or policy.” Distmss tliis with referonco to the ctise of 
Tagore v. Tagwe, 9 B. L. R. ,-)77. 

7. Discuss the meaning? of the tcj’in Stridhan according!: to (i) 
the Dayabhasa, and (iil and ]\litakshara. 

Or, A Hindu Avido w after succeeding to her husband's estate acquires 
immoveable property with the saving? from the income ol' the estate 
and treats such purchases as accretions to her husband's estate. Js 
she precluded from alienatin^i: the subsequently accqiiii-ed pjoperty 
except on the ground of the legal necessity V Dive reasoiis. 

8. Discuss the question whether the estate of a widoAv, once 
vested, is or is not liable to forfeiture by reason of^ unchastity subse¬ 
quent to the d(^th of her husband, Avith special reference to a 
leading case on the subject. 

t9r,“The poAver of the manager for an iit[ant heir to charge an estate 
not his own is under the Hindu hiAv, a limited and (pialified poAver.” 
Develop. Refer to a leading cese on the subject Avhich you can 
think of. 

9. The adoption of an only son having takon place in fact, is 
such adoption null and void under the Hindu law? Discuss this 
question with special reference to the decision of the Judicial Commi- 

Ittee of tho Pi'ivy Council in Bri Bahim Ga^iUngaswami v. Balusu 
RamlfikJmna, I. R. 21 Alb 460. 

10. Where a Hindu widoA\^ mortgaged the estate of her deceased 
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111 isband. with the consent of the next reversioner for the time l>einji\ 
conld this alienation he upheld on the theoiy of the aci^eleration 
of the estate of the j-eversioners ? Discuss this with special refe¬ 
rence to the full Dench decision in Dehi Pmmd v. Golap Bhaqai, 
I, L. R 40 Pal. 721. 


.llJRISPRUDENCd^l 


At^isurr Only Five f/ncM'inns iu rarh half. 


First IIau’. 


1 Jurisprudence has been defined as “llie formal science of 
positive law.” Explain and discuss the above definition. 

2. Define ri^lits i}i rrm. and T'iirhts in iwr.soncni. State the heads 
under which rights in mn have been classified. 

3. State and ciiticise Savi^^ny’s analysis of a contract. * 

4. Analyse the notion of ownershii), and explain the relation 
between jiossession and ownershi]). 

5. Distinguish torts from crimes and state their early history 

0. Distinpoiish between, “rit^hts at rest" and “rights in motion." 
Dive illustrations. 

7. “International law is private law writ large” Explain fully 
the above ]iroposition. 

Secoxi) Uai.f. 


1. What is a “‘legal fusion Explain with illustrations, wdiy it 
is eonsidi'red as one of the ogencies by wliich law' is brought into 
harmony with society 1 

2. State Maine’s theory about the origin and growth of “Jus 
gentium,” and its relation to the Stoic doctrine of Jus naturale. 

'1. Trace the origin and growth of the Roman law of testauientai'y 
succession, and explain what is meant by “universal succession.” 

4. State shortly the history of the (hwelopment of the Roman la,w 

of contracts and give a short account of the main divisions into which 
the Roman contraits Avere classified, keeping in view the historical 
oVdei'. ^ 

5. Desciibc tlu’ inain features and explain the fundamental 
principles of English (’onstitntions. 

f). Write short notes on any two of the following cases 

(1) Kr)>arle JIarais. 

(2) Benffy v. GUlbanl's^ 

(3) BushelI’s case. 

7. What is condifiwition ? Discuss its eiVects on the character 
and growth of a national system of law. 
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ROMAN LAW. 

First Half. 

1. Describe shortly the legal work of Justinian, making notes 
on the'various materials used by liim. 

2. Wliat were the different ways in which a pc'rson could become 
a slave in Rome ? How could the master make his slave a freed 
man. 

3. With regard to acquisition of property, describe the rule of 
Principal and AccessQry in the following wises in) wliere a tenant 
for life was in possession of the property, (&) whei-e A melts his 
silver together with B’s gold (0 where C paints on D’s tablet, id) 
where X builds on his oivn land but used some matorial.s of l^’s. 

4. Illustrate the different ways in which a Roman will might 
wholly fail so as to produce intestacy. 

5. Write short notes on {d) c^'pcmilntio (h) nnumoduimn (c) 
reslityii&' integrum id) solutio indebiti. 

6. Describe the incidents of the delict of au ‘ aggravated 
outrage.” 

7. What are the different parts of a Formula? fllustjat(" them and 
show how tills system worked. 


Second Half. 


8. “Most people agree that human Governments have faiPd to 
secure social justice.” Do you support this statement ? Dive your 
reasons with special reference to the subject of militarism. 

9. Show how legislation in England during the 19th century was 
at first influenced by the doctrine of Lai^sex fairp, and explain the 
circumstances which later on made a large measure of State control 
absolutely necessary. 

10. “We are not so much concerned with the dead letter of edicts 
and of statutes as with the living thoughts of men.” Ti-ace in outline 
these ‘living thoughts of men’ in the 19th century, sliowing tlie 
develohment of the social life and thought •bi the period. 

11. On what fundamental T)ii. ciple would you base the right of 
the State to exercise control over the individual ? Give youi* reasons. 

12. Write a short note on Industrial legislation with special 
reference to the subject of competition. 

13. Discuss the question of Capital punishment. 

14. Deal with the problem , of Unemployment stating how the 
remedies should differ under different circumstances. 
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PRELIMINARY LAW EXAMINATION JAN. 1919. 

JURISPRUDENCE. 

First Hai-f, 

1. Deilne .lurisprudence. Is the science of Jurisprudence divisible 
into .several species ? 

2. ■ YJhat i.s custom ? When does it become law ? State briefly 
11 10 diflorenl views on the matter. 

3. Distinguish torts from crimes, and state tlieir early history, 

4. Analyse the notion of ownershiii, and explain the relation 
between possession and ownership. 

AVrite short notes on any ttrv of the following:—(a) Corpora¬ 
tion sole, (/d Aiiifical person, (c) Remedial rights. ((/) -Rights in 
motion. 

0. What is a juristic act? State its essential elements. Give illus¬ 
trations in .sn]j)iorl of yonr answer. 

7. “The realisation ol a (‘iritas ma.rhnn. of which the theorists 
have dreamed would bo not tlie triumph hut the extinction of Inter¬ 
national Uaw'\ Exiilain fully what is meant by the above state¬ 
ment. 


Second Half. 

1. What is eunity V Compare English and Roman eiiuity, and 
>.late wherein they differ. 

2. Stale the part played by legal Action, in the development of 
lav. Give illustrations. 

3. Trace the oiigin and growth of the Roman Law of Tostamen- 
tar.\' Succ'ession, and explain what is meant by universal succession. 

4. State shortly the Jiistory of the development of the Roman law 

of contracts, and give a short account of the main divisions into 
Avhich the Roman contracts weie classified keeping in view their 
historical order. • 

5. The “just natiirale” or law of nature is simply the “ju.s 
gentium ” or law of nations seen in the light of a particular theory 
Explain the above statement. 

0. Stiite shortly the advantages of condification. 

7. Give a sliort account of any tvro of the following cases, stating 
clearly the point of English constitutional law established therein;— 

(a) Stockdah v. Hanmrd. {h) Rez v. Pinney, 

(e) Beatty v. Gillhanks- id) Exparte Marais. 
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HOMAX LAW A LE(5ISLATI()N, 

First Half 

j. Dcsdribo a Roman family and sliow how “tho State was modeL 
led on the family. ” 

2. Write a note on Manus, and show' it Avas aoouired, 

Consider the erieels of ‘ Adoiition ’ in Roman Ijaw'. 

•1. What Avei'p the essential conditions for the operatroii of 
rsiicapio'^^ Shoitly state Avhero rofoiins Avert! introdneod by Justinian 
on this })oint. 

f). Orouj) the priiieipal conti’aeis in Roman JaAA', and explain 
them by illustiations. 

fi. Desciibo shortly the live periods in the liistory of the Roman 
ffoi-mal) Avill. 

7. Write notes qn /iro of th<‘, folloAvinfrs ;—(^0 honorum posscssh. 
(/d Novels {(•) Comitia Curi.ita. id) danun injuria. 

Sk(’oni) IIali' 

y. In what sense does J(‘thi‘o Rrowm use the Avord anaichy. wdien 
he des(‘ribos tin' “value of the anarchist doetrim' V” 

t), Illustrate how legislation aflecXs the riplit to lihorty. How do 
you justify such legislation ? 

Rl. Jethro Hrowni speak of social unrest and divim^ disoountenL 
In Avhat directions has this been twident durinj’’ lllth century ? 

11. Briefly analyse the foundamental pririciplos on which modern 
le^^islation should bo based. 

V2. Does the majority in Parliament ahvays represent the national 
Avill on a particular matter? Can you sngj^est any other method 
of ascoi’tainins the same? 

“• l.S. Wliat are your ideas about the extension of public 
OAvnership ? Do you favour the formation to trusts? 

14. “The pressure of social and economic problems is 
likely to toll in tavour of inc.rcased State ai'tivity in future,” 
Hoa\' Avmuld this be (‘insistent Avith tlie ‘adA'ont of democracy’ 
Aviiicli Jethip Brown foretells ? . » 

HINDU LAW. 

First IIat.f 

1. “The iirohibition a^fainst second mairiages of Avmmcn 
either after divorce or upon AvidoAvhood, has no foundation 
either in early Hindu Law of custom.” Develop this state¬ 
ment. 
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Or, “TTnder the ]\ritaksliai'a Scliool of Hindu Law, all the wives 
take topetlier as a sinj^le heir with survivorship, and no part of 
the liushand’s property passes to any more distant relation till 
all are dead.” DivSciiss this with spoc;ial j'cfei’enee to a leadinf^ 
e^isc, 

2. Can a widow adopt to her deceased husliand where he 
has left a son, who has himself died, leaving an heir to his 
estate V Cive reasons of your answer. 


Or, The adoption of an only son havin^r taken yiiace in fact, is 
such adoption null and Yoi<l under the Hindu Law y Discuss 
tliis with special reiereiu'e to a leadint* case on the ^c«l)je<‘t. 


3. “The power of the inanaiuu- for an infant heir to 
charj^e an estate not his own is, under the Hindu Law, a 
limited and (pialified powm*.*’ Disc,nss this pi'oposition with 
reference to tlie h'adinjjf case of Jliinofmtrm, Pprshad vs. liahooi 
Mauraj Kaynvar. t) M.I.A.. 303. 


Or, “Few propositions,'’ says 31 r. 31ayne, “have been 
down with more conlidence than the doctrine that und(!r 
Hindu I'jaw a ^?ift is invalid without possession.” Di.scuss 
far this contideneo can bo justified. 


laid 

the 

how 


4. la a t?ilt to an idol, which is not 
death of the testator, valid V Discuss this 
to a leadin^i case on the suhjiU't, 


m existenci’ at the 
with spcH'ial o'foreiice 


. 0 . A -wealthy Hindu gentleman by a deed of ffift CT.ve 
ecrtaiii property to U and .S', the two existing infant sons of 
his son i1/, with a dii-eetion that tliey and thoij' uterine brothers 
who should be born hereafto)* should divide the sajiie amongst 
them in e(iual shares. To Avliat extent is this jiift valid ? Give 
reasons for yoizr answer. 


Second H\ia' 

0. State the principles laid doAvn i he <‘nso of Monhwv 
Koliia vs. Keri KoUiani, Lr;.H.,r). Cal. 77(1. 

Or, Diseuss the (piestion whetluir the claim foi' maintenance is 
merelv'a liability whidi oufrht, in the Jirst place, to be satisficed 
out of the family i»ropei-ty, oi* whether it is an ncliial charse 
upon that property, which binds if in tin* hands of the liolders 
of the proi>erty y * 

7. Is any dire(*tion in a xyill prohibiting' a partition or 
postponing the period for pai'tition valid ? Is an a^fieement 
bet'ween the members of a joint Hindu famiiy not to come to 
a partition binding u])on themselves y 

Or, Diseuss the piineiples laid down in the leading case of 
Dehijyromd vs. Oopal Bhagnt 4() Cal. 721. 

8. “The mere fact that a Hindu w'oman lias adopted the 
life of .a prostitute doc.s not sever the tie whidi connz'cts her to 
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her kindred by blood.” Discuss this with special j’otorence to 
a leading case on the subject. 

Or, “The rijylit of succession under Hiudu law is a riulit whicli 
vests iiuinediateJy on tlie deatli of Ih'* owncj' of tlic pro])crty.” 
Develop. 

9. “The princiide upon which one p('i‘ on succeeds to 
another under the Bengal School of Hindu lja\\ is eenerally 
stated to depend on his capacity foi- benefittinji' that person by 
the ofterinsi of funeral oblations.” Discuss this with special 
referen(;e to a leadinjr case on the siil)j('ct. 

10. State the piinciples upon wJiieJi certain persons a,re 
excluded from inlieritanci.' under the Hindu l;i,w, and naim* the 
kind or class of persons who are exclufled. 

PRELIMINARY LAW EXAMINATION, JULY, 1919. 

IDNDn LAW. 

FlIlST 


1. What arc the diftorent soui'ces of Hindu l^aw as at present 
administered in British Ijidia V .Mention sonu' of the prineipal points 
in which thei'o seems to he a diver,iKmce hotween tlu* commentaries 
aJid the decisions of onr c;onrts. 


O’, Wliat do yon understand by the expi'cssion "Schools of Hindu 
r>aw V How did tliey come into c.xistoiiee ? Knumorate them, and 
mention the commcntari(\s that are i’esf)eeted as authoi’ities in the 
various Schools. 


2. Detine the terms “sapinda,” “sakulya.” aiul 
and illustrate the words “Yidhi” and "Niyaiua.” 


“bandhu.” Explain 


Or, Discuss the validity or otherwise of man-ia^f's between persons 
of different castes and also between ])eisons in dilVereiit siib-divisions 
of the same caste. 


3. Discuss fully the power of a Ilindti woman to adopt a son. 

Or. A widow had authoi’ity from hei- Jmsband to adopt three sons 
one after the death of another. She adopted a boy who married 
and then died leaving behind a duldless widow wlio also died 
shortlv tlioreafter. The first widow thdh adopted a second ho.'r. 
Consider whether sucli adoption is valid. 

4. A Hindu died leaving behind (a) only his widow oi (h) liis 
widciw and a son. Discuss in each ease the rights of the widow in 
the property left by him if she is found to be Ictiding an unchaste 
life at his death. How would your answers be affected if the nn- 
chastity occurs only after his deatli ? 

5. A Hindu died and left behind a widow and two suns A and 
B. A died leaving behind his widow and one son (\ D died and left 
behind his widow and two sons ]) and E. K then brought a suit 
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for (he partition of the i)roporty left by his grandfather. Detcnnino 
the riglits of tlie various parties in such pjoperty. 


Second Haff. 


0. _ Discuss the I'iglit of one lueinber of a joint family govenied 
by Mitakshara Law to dispose of any ])art of the family property 
(a) by sale, {b) by gift, flow is the right varied if he happens to be 
the kart a of the family. 

Or. Describe shortly the nature and the legal incidents of an Iin- 
pai’tible Estate. 

7. What are the riglits of the ^yidow of a i)]X3deeoased son against 
per.sons hr) inlioi’itiiig tlie estate left by the fatlier-in-Jaw, {h) obtaining 
the estate of tlie fatlier-in-law under his will and testament? 


Or, A Tliiidndh^s leaving a son who was boni blind and another who 
was not in any way disqualified. During the lifetime of •the latter 
blind son w.is (uu’od of his blindness. Disc-uss the question as^ to 
whether Jii'‘ can claim the propci’t.v if his brother dies leaving behind 
only a widow. 


N. Wliat is the meaning given to the word “stridhana *’ in the 
Daj’.ibhiiga and in tlu' Mitakshara? To wliom does stndhana inherited 
by a female heir go on the death of such female heir? 


Or, How is succession to property left by a Hindu woman who has 
become a postitute regulated? 

9. Discuss the different principles by which succession to pro¬ 
perty left by a male is govcjrnod accoiding to the Dayabliaga and 
the Mitakshaia. 


10. Exiilain the point of la\v decided in the case of fJehi Prosad 
CdfOK'dhvrij (jolnp Bliagat, l.L,R., 40 Cal., 721. 


.JURISPRUDENCE. 


Fuist Half. 


1. Explain and illustrate tlie assertion that .Iiirisprudence 
is a formal science of Laxv, 

2. “ The presence. Of absence of compulsion is not necessarily 
the dividing characteristic between morality and Law. ’'—Holland- 
Discuss. 

Or, Notice some of the pi’incipal conclusions drawn from the 
doctrine of Jus natnrale. 

H. How far is it true to say that thei'e c^in be no Law aiiart from 
the existence of a State and of a sovereign pow'er within it? 

Or, Classify the different sources of law known to you. How 
4oes adjudication differ from legislation as a law-making 
agency ? 
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4. f)istini?uish botwoen the Rights antecedent and the 
Rights reintHlial. What would you consider to be the best 
classilication of riglits, and wliy ? 

Qr, “Conti'act niay bo regarded as the taking of a risk.” Discuss 
Explain lira of tlie following : - 

(i) Public- Jntoinational Law (ii) Ibivate International 
Law. (iii) Law of Religerency. (iv) Pac.ilii blockade. 

•SW'ONI) Hvlf. 


(). Notice SOUK' of the features of anc,ie,nt ('odos. What 
remarks are sugg(M<‘d by (i) tlie Law of Maim, fii) the Tjaws 
of Haiiiinufal)i V 

Or, “The theory which transformed the Roman jiirispiii- 
dence had no claim to philosopliiiial precision.” Discuss. 

7, (live a short (;riii(‘al account of the infiucnce of the 
doctrine ('jf t<*rntorial sovereignty on the development of 
internationa.1 law. 

8, “The (inception of a Will or IVstament cannot bo 
(Oii'^uh'iod by itself.” Disniss, 

n. Write a shoi'l a'^ouni of the predominance of Law 

in Rome. 

Or, Sketch after Maim' the development of (^liminal Law 
in Rouh', 

POM AN [.AW AND LEGISLATTON. 


Fjkst IIalk. 


1. State and de-ci-ibe the eharacter of the prine. ]>al sonrees of 
lioman private law, ami trace the origin and growtli of 
JUS (jenthmt. 

2. Write shoit notes on hro of tlie following legislations, 

(u) Lex (Uniih'ia. (/d Logitlantie. (c) Lex Aclia Sentia. 
Id) J.ex -kigia Norbami. 


B. State and describe the priniajial 
slave fi'(jo. 


metliods of making a 


4. State and describe the cliaracter of the principal divisions 
and kinds ot res in Roman law. 

.. .Define and explain full: tin' meaning of //ro of the 
lollowing terms - 

(n) Sm'\dtnde. . {/>) Emphyteusis. (c) Useapio. (d) 
Hypotheca. 

6. Write short notes on /wo of tho following 

The Quere/a in offiriosi testamenti. (ft) Suhstitu,- 
I to jupiUares. (r) Legaium per vindimtioncm (d) 

AtfnntjtfUive will. 
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7. Wliat wcro the eoiisonsual 
State aad (lcsci*ii)c tlie eharae-tci' 
those contraets. 


(‘.ODiraets in^ Koman law? 
of the priiiripal divisions of 


8- Wliat is meant by (Mint V How does an obligation 

diltbr IVoin an obligation e.r (Vittractu lllustrah'. 

Or, Define fnrfioii. Explain tlie _ dilTerotice between forlani 
m(inifcst.um and furtnm n('(' niarnffsittni, and state, the legal 
conse(pienc('. attar'hed thereto. 


SkcONI) llSLl'. 


t. “The modern l('gislativ(' ideal is DilM'rfy.'’ .Insdfy 
the abov(i pi'oposition li^' n^ftn-enci' to modern English legis¬ 
lation, and stab' the llirec' dilh'rf'nl views of liliert.v whieli 
have boon takmi. 


2. Define Laissc\ Fairr. Traee the histoiieal origins of 
the doetrine and givi' legislative illusti-ations. 

3. Expound fnll\’ and erilicise tlie doi'lrine of tin' organic 
character of the sla.t<*s. 


4. Deline and explain what is ineanl by (lovernmental 
Paternalism, and set out the arguments against it. 

0. Define and discuss the doetrine ol Socialism, .w'!^^ 
particular rc'ference to tlu' attitude adoptetl towai-ds it in 
Mr. Jethro Ih-own’s book. 


6. What is meant, by Tlie 
Stale and discuss the grounds 
and justilied. 


right to Self-Oovei'iinment ^ 
on which this right' is basi'd 


7. State wdiat ai'O the modern Ideals of womanhood as 
contradistinguished from the eightei'nth-fH'jitury view of womarn 
What are the causes which have led to these changes of view' V 


8. Deline and explain what is meant liy a Trust, and 
state w'hy State eontrol of Trust is ne/'ded, having in view 
their elTccts upon Tiroduci'ivs, competiUns. employers and 
consumers 


PRELIMINARY LAW EXAMINATION JAN. 1920. 

JURISl’HUDEiNCE. 

Fjust Halc. 

1. What' is Pomology? How is .lurisprudcnce related io> 
Noinology? 

2. “ WitJi conscience that ^ is only nntvraHs et hitr-nux this coiul 
(Equity) has nothing to do"— Lon! Kolthujham. Explain. How 
would you reconcile this statement witli the saying that Eiiiiitj- was 
originally a court of eonscience V 
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H. ITow should the law of Things he separated from tlie law of 
Persons? Is such a separation convenient? 

Or, Illustrate shortly the different kinds of antecedent rights in ran. 

4. Discuss briefly the nature of jura in re almia. Explain llio 
maxim Nulla res sun servit 

Or, Give after Holland a classification of comracts. 


5. Explain the charac-teristies of a i)erso?i in law. 

Or, Define;—Caput, Champerty, Condominium, Contrahrand. Ca\<*l- 
kind. 


Second Half. 


6. The old jus gentium and the Lav'^ of Watiiro touch and 
blend throua’h Aoijuitas. Explain. 

Or, Give a short account of the I’atriarchal Theory and its place in 
hivStori( -al jurisprudence. 

7. Write a short note on Guardianship in Ancient Law. 

8. T)es(Tibo shortly the natuio of Indian Villase Coinuninitx'. 
What ligrht does it throw on the orifrin of individual ownership? 

Or, Descril)e briefly the influence of Equity on owno'ship. 

0. Write a note on the theories of Pi eseription. 

.10. Write a note on Primofrenituro. 


HINDU LAW. 

Kihst Half. 

1. Explain iindei’ what circuinsiances a text of the siiees is, to be 
interpreted in) as a Vidhi, (b) as a Nigama, (c) as a Parisankhga, and 
id) as an Anurnda. How does Jimutiavaliana interpret- the i(‘xt of 
IVIanu, “After the death of tiic father and the mother lot tin' brothei's, 
'being: assembled, divide equally the pah'mal estate; tor they have not 
power over it, wdiile their parents live"’ ? What legal inferoiK-e does 
he draw from his interpretation? 

2. Summarize the arguments for and against the validity of the 
adoption of an only son. Kef or to a leading case on the point. 

0?’, Discuss the validity of the adoption! of a daughters son, sister's 
^jon and maternal aunt’s son by a Hindu belonging to ;iny of the three 
'regenerate classes. Refer to a leading case on the point. 

3. Distinguish between Aprniihat\d.hn Daya (unobstructed heritage) 
and Satyrntiharulha Daya (o))struct^ heritage) according to Viinane- 
swara. Does the principle of survivorship apply to the latter? 

Two brothers who were members of a Mitakshara joint family 
succeeded to the estate X of their maternal grandfather. One of 
them died leaving a widow but no male issue and without making 
partition. On whom would his share of X devolve? Give i'e«asous. 
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4. J, a Hindu, died leaving an adopted son a brother C and a 
widow D with authority to adopt, B died leaving a childless widow 
TC, and after her death D adopted a son under her authority. Is tlie 
adoption valid, and can it divest CPs, reversionary estate? Give 
reasons. 

Or, yl, Hindu died leaving two widows .Band C, a son />by B. He 
left authority to Oto adopt a son in the event of D dying unmarried. 
I) died unmarried and CP adopted a son E. Would E divest B of 
her estate which she inherited as O’s mother? Give reasons. 

5. A Hindu died leaving two widows A and B, a son C hy A, two 
sons J) and E by B, and two maiden daughtei'S F and G. How 
would his property be partitioned, ia) if he was governed' by the 
Mitalvshara and {h) if lie was governed by the Dayabhaga? 

(h\ \ Bramin died leaving an adopted son and two after-born aurasa. 
How would his property be divided among the sons according to (a) 
the Bengal school, (h) the Benares school, and (c) the Bombay and 
Madras schools? • 


Second Half. 

0. W'^liat is the position of the sister’s son in the order of vsucces- 
sion according to the Dayabhaga? On the ground does Jimutavahana 
base his conclusion? Is the sister’s son an heir according to the 
^fitakshara? Give reason for your answer, refer to judicial decision on 
the point. 

(Jr, What is the position of the materna.1 uncle in the order of succes¬ 
sion according to the Dayabhaga? On what ground does Jimutavahana 
base his conchision? Ts the maternal uncle an heii- according to the 
Mitaksliara? Give reasons for your answci*. and refer to a judicial 
decision on tlie point. 

7. Explain fully the nature of the estate which the widow inherits 
from her husband, as set forth in the Dayabhaga. Do the conclusions 
of Jimutavahana on this point apply to cases governed by the Mita- 
kshara law? Refer to a leading Privy Council decision on this point. 

8. A Hindu died leaving a son of his niece and a grandson of his 
paternal uncle. Who would succceed to his estate (a) if he was 
governed by the Dayabhaga. and (b) if he was governed by the 
jMitakshara? Give reasons. 

Or, What are the principles governing the heritable right of 
bmidhuR under the MitalcsAara? 

A Hindu governed by the Mitaksliara died leaving his paternal 
uncle’s son’s daughter’s daughter’s son. Will he succeed as a heji- 
table hnndhui Refer to a leading Privy Council decision on the point. 

9. What is the signification of the tenn stridhan according to (a) 
Vijnaneswara, and (b) Jimutavahana? How far have the views of 
Vijnanesvyara on this point been modified by the judical deci.sions? 10 

A Hindu woman governed by the Mitakslmra- leaving some pro- 
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perty which ,she inherited from her mother. She left a son and a 
diiUH:hter to whom Avoidd the property pass? e i anu a 

10. A TTindu woman governed by the Dayaffhag:a died leavinff 

some property .received by her at the time of her marrifu?! !Zi 

some property jfivori to her by liei- father subsediiently to her 

marriase. She loft a son and a married daiifrhter. How would the 
ra’operties devolve.-' >vuuiu uie 

r>,A Hindu woman governed by the Dayai)haga d’nd leaving some 
//ahfkn .Mfiau irrovoity She loft a widowed daughter having a 
dumb son but not incurably dumb, a son of a predeceased daughter 
and a childless Avidowed daughter. WJio would sucf;eed to property!’ 

ROHAN LAW ANT) T^AGISTjATION. 

Njust Ha of. 

1. Enumerale and describe the variouskinds of Imperial Constitii- 

shortly by what other methods neAv law was made 
during the Imperial period. mauc 

2. (a) ►Stale and criticise Justinian’s dohnition of'Slavery.’ 

Tiosition of a slave in Roman society was the .same 

''esaniins orrupatio, 

what was^the leATuoJh'fm^nl Servitude,’ and shew exac-tly 

never attained to the doctrini' of ‘ coir^idoration’ 
fLle^'^ il which has so simplifiS the 

‘'rm/vff ’ and how near^^iid j^io Romans mean by 

(i. Define lestamnlifnctio, shewiiiK Irow far it was lackinc to 
women slaves and sons w ;«testefe. and illuatrato the rarious wav" 

7. Explain j]^\'ondly the systems of judicial procedure id) in the 
Hne^oTSustinbm AeLmXl (a) in the 

Skco.vd Ha:a-. 

i;w if you^ can, find a definition for the ideal of 

IdAorty as understood by Mr. Jethro Brown, and sli'ew hiw the 
movements towards popular government his\sp''. farm \nd state 
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control, oven when in apparent conflict, ''ach in its time and place, 
have tended to fulfil this ideal. 

9. It is often said that competition and not t'o-operafiori is tJie 
fundamental characteristic of human as well as of infiti-human 
association. Examine the truth or othoi-wise of this assertion, and 
elucidate the broad facts upon which a faith in human solidarity 
may none the less be kiscd. 

10. Explain and illustrate the dili'orcnco between a ‘social will’ 
and a will of all.' Do you consider that in any form of f?overnment 
whether despotic or democratic, there is actually in existence a 
social will ’ V Discuss the comparative mcj-its of the referendum, a 
a bicameral system, and communal representation, as aids to 
the expression of the real will of a nation. 

11. Distinjruish ‘paternalism’ from ‘maternalism’ when these terms 
are applied in condemnation of governmental action, and consider 
carefully tlio principles upon \yhich Dovernment may usefully inter¬ 
fere in the lives of its subiocts witliout tailing into the danger of 
cither, illustrating your answer from leaislation cither in England or 
in India. 

12. Examine the falacies in the tln^ory of ‘natniul rights’ in its 
ti-aditional form, and indicated briefly upon what sunn’ foundation 
the modern demociratic faith may be placed. 

l.‘l. (-onsidci' in tlie light of modern theoiy any Uvo of the 
following sill)jec;ts :--(Ui)ital Ihmishment. Slavery, Caste, Woman’s 
right to enter upon a professional career, a Land-tax equivalent to 
the whole of the (‘conomic rent, the Swiss nudhod of di'aling with 
unemployment. 

14. “ we are on the eve of a gi’eat crisis in the nation's histoiy.” 
Thus wrote Mr. -Jethro Brown witJi reference to England- beWo the 
Crrcat'W'ar. Explain the grounds of his dictuni. How far are facts 
verifying his prediclion ? How far do you .see similar phenomena in 
India 


PRELIMINARY LAW EXAMINATION, JUNE. 1920. 

ROMAN LAW AND f.EOlSLATlON. 

FlltST HAJiF. 

1. Write short notes on two of the following 

(tt) Plebs, ih) Lex Aelia Sentia, (c) Obsequimn, [d) Lex Falcidia 
and (e) Emphjdensis. 

2. Briefly notice the several modes of contracting marriage under 
Roman liaw. 

O, Discuss Girard’s dictum : “Usus is to t.'o-emptio what Usucapio 
is to Mancipatio.” 

3. Give a short history of Roman Testaments. 
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4. What do you understand by Re^onsa Prudentuin, and "how 
did they influence the development of Roman Law ? 

5. Review the chanties that were introduced by Justinian in tlie 
Law of Traditio. 

6. Classify the contracts in Roman Law. 

7. Give a brief account of the provisions of the Dccemviral Code, 
and discuss if any peculiar features of Roman fa,w can be traced 
through them. 

Second Half. . 

1. What is the doctrine of T^aissez Faire ? Consider its influence 
on legislation in England in the'19th Centuiy. 

2. “Benthamism and Evangelienlism represented iJie defVelopment 
in widely different spheres of the same fundamental principle, namely 
the principle of individualism” i^Dicey). Develop this statement. 

3. “Law in its totality is an expression of the popular will.” 
Criticise. 

4. Summarise the principal arguments against governmental 
paternalism in the sphere of legislation. 

Wh^t are the principal objections—historical, economic, and 
p^cholo^cal—that may be urged against a claim in the individual to 
d9iSiandf'’employment of the State ? 

bo you accept the dictum. 

' " “Where everybody’s somebody, „ 

Then nobody’s anybody”* > 

as an accurate diagnosis of democratic institutions# in -the ^^glo- 
Saxon community ? " 1 

7. Discuss how far competition in the sense of an efficient rivalry 
between individuals, is a condition of social progress. 

JURISPRUDENCE. 

First Hai^f. 

1. “Jurisprudence is tlie formal science of positive law.” Explain. 

2. “A great part of the modem law has been derived fi’om 
popular customs which have been held to be laws before being adopt¬ 
ed by the State and independently of such adoption. The Stale 

^'enforces them because they arc laws r they are not laws because the 
State enforces them.” Examine thts statement. 

3. Define rights and dutws, and examine in the light of yoim 

definition HoUand’s view that the State has rights and duties. 

4. Enumerate the rights and duties associated with the family^ 
clearly defining their respective characteristics. 

, 5. State the characteristics of artifi/Mil persons, giving a few 
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examples. Is the University of Calcutta a person ? If so, natural or 
artificial ? dive reasons for your anvswer. 

(). .Ay^hat are Jura m re, alicm? Do any of the following come 
under this class, and, if so, why? {1} pkdge.s, (2) teases, (3). lieenses, 
and (4) easements. 

7. “International Law is the vanishing point of Jurisprudf'nce ; 
since it lacks any arbiter of disputed (lucstions.” Examine. 


Se(H)nt) Half. 

1. “Social necessities and social opinion are always mure or loss 
in advance of law ” Hlxamine. 

Or, Explain M^iat is meant by “legal fictions,” and indicate their 
importance in primitive societies. 

2. (live a short exposition of the doctrine of the Law of Nature 
and indicate its influence on the development of Roman Law. 

3. “The effect of the evidence derived from comparative juris¬ 
prudence is to establish that view of the primeval comlition of tlie 
human race wdiich is known as the patriarchal theory.” Explain. 

4. Dcxscribe briefly the evolution of testaments in Roman Ijaw. 

5. Trace the gradual changes through which the modern concep¬ 
tion of (contract has emerged from the ceremonial contracts of 
Roman Law. 

(>. Support or controvert the statement that ownership was first 
communistic and bec;amc gradually individualistic. 


HINDU LAW. 

First Half. 

1. Enumerate the diflbrent classes of Sfxnskrit texts that are 
regarded as the sources of Hindu T^aw, and 'explain their relative 
authority. To what extent is the authority of these texts recognised 
iiow'^ in the actual administration of the Law ? 

Or, Explain the essentials of a valid custom and state wliat posi¬ 
tion customs occupy in Hindu Law, 

2. Explain the term DcM/a (heritage) according to the Mitakshara 
and according to the Dayabhaga respectively. Show how the diftor- 
ence in the conception of the term has led to different legal 
quences with regard to partition and the devolution of coiiarcenafy 
property. 

Or, Oivo some of the cardinal i‘ules by which a mandatory in¬ 
junction can be distinguished from a directory one. 

3. State the circumstances under which according to the-different 
schools a widow can take a son in adoption to Imr husband, State 
the limits within which such power has to bo exercised. 
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Or, Wliat are the powers of the maiia^^er of a joint fTindu family 
to bind 11 le other members by liis transactions regardinf? tlic family 
property ? Discuss, in the light of tlie decided cases, if it would 
make any difTerence if any of tlio other members o]F tlie family 
happen to be majors or minors. 

4. A and B were two brotliers living in a joint family. A stayed 
at homo and used to look after the properties of ilm family, B held 
service at a different place and used to earn money tiicre. With the 
caimings of B many properties Avero puivhased. Would A be 
entitled, upon a partition, to any share in the properties so awiuired 
with the earnings of B2 

5. A, a Hindu, governed by the Mitakshara, died leaving hvo sons 
B and C - B had son f ). B and C borrowed money from E on 
eyeenting a bond in his favour, E sued upon the bond and got_ a 
decree against 7? and 6', and a portion of the family property being 
sold in , execution was purchased by F. Could I) recovei' the pro¬ 
perty oi‘ any portion of it from the hands of 7’? 

Second ITai.f. 

0. Define the various classes of Sar^inda relations under tlie Uaya- 
bhaga as laid down in the ciise of (hint Golnmla v. Annml Lai. 
Give the definition of the term Saitinda as given in the Mitaksliara, 
and state if the Bimgal school accepts that definition for any ])uri)OSO. 

7. 'Explain the nature and incidents of an imiiartible estate, and 
state how far it is liable for the debts of a previous holder of it. 

Or. State the (arcumstances under which a mortage executed by 
a Hindu widow, of any property inherited by her from her husband, 
would be bindjng upon the reversionary heirs of the husband. Does 
it make any difference if the presumptive reversioner be a consenting 
party to the transaction? 

8. Show in what way one of the nilcs laid down in the Tagore 
case has been explained in the later case of Bhupatinath v. Bamlal. 

Or. Is any female relation excluded from inheritance liy reason 
of her^ unchastity ? Is she liable, by reason of subsequent 
imchastity, to forfeit any estate previously inherited by her ? 
Does _ the unchastity of a female preclude her male relations, 
from inheriting her stridhan property V 

9. Answer any two of the following questions 

(a) A, _ a Hindu, govenied oy the Dayabhaga, died leav¬ 
ing a maiden daughter B and a married daughter (\ B, Avho 
inherited, her father’s estate, Avas subsequently married and 
died, leaving her suiviAung, a son 7> and her sister 0. On 
whom Avould the estate deA^olve ? 

{b) A, a Hindu, left tAVo sons B and C by one wife and 
another son I) by a second wife. B and C were joint and 
D was seperate from them. B died leaving a son E avIio 
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lived jointly with C. C, who was unmarried, died after B. 

State to whom the estate of C would pass. 

((?) On the death of A; a Ifindu, his estate devolved upon 
Ins widow 13. After the death of A, C brought a suit against 
iJ for possession of a portion of tlie property on the ground 
that A had talcen wrongful possession of it. The claim of 
C was decreed with costs. A portion of the estate in the 
hands of B was sold in execution of the decree for costs. 
After tlio death of B, can the reversionary heirs of A recover 
the property from the hands of the purchaser V 

PRELIMINARY LAW EXAMINATION. 
JANUARY, 1921. 

JI'KISPHITDENCK 

FrusT Halk. • 

1. “Austin defined a law as a species of command. 

The historian has declared it iinhistorieal, the lawyer unpractical, 
flic philosopher superlicial.” Fxamino. 

2. I tow far do the following enactments satisfy Holland’s 
definition of law ? Support your answer by reasons :— 

(a) An enactment creating a special tribunal 

(/>) A repealing statute. 

.‘3. Explain (n) Juristic act ; {/>) Sanction ; (r) Adjec¬ 

tive Law; [d) Jura in re aliena and (c) Bights at rest and 
in motion. 

4. ^ Analyse the conception of [a) possession and 

{b) ownership. 

5. Examine Savigny’s analysis of a contract with special 
reference to the Fuglish fjaw of Contract. 

6. Briefly state the ciicumstances wliicli terminate con¬ 

tractual rights, illustrating your answer when necessary, 

7. “The characteristics of an artificial person differ from 
those of a group of natural persons no less than fj’om those 
of a single natural person. Explain- 

Second Half. 

1. Trace the changes through wdiich the modem conception of 
('ontract lias emerged from the reremonial contracts of ancient times. 

2. Write a short essay on Jus Naturale indicating its intluence on 
the development of Homan Law. 

3. Briefly indicate and examine the arguments that l^faino advances 
to repudiate Bkekstone’s theory of tlie origin of property. 
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4. Briefly stale the foundations on which modern International 
Law is based. 

5. “The penal hnv of ancient coninnmities is not tlie law of 
crimes, it is the law of wron^?s.” Explain. 

0. Briefly indiciiite and examine the ar^^u^nentR advanced by IVlaine 
in support of the Patriarchal Theory. Would you accept it as correct 
in respect to all races? 

7. “The movement of the lU’Offressivc societies has hitherto been a 
movement from status to contract.’' {Maine). Develop the statement 
and briefly notice the criticisms of Sir Frederick Pollock on it. 

ROMAN LAW AND LEGISLATfON. 

First flALK. 

1. StaUi,shortly what you know of the XJT Tables, and estimate 
their importance in Itoman Law. 

Give a short account of the legval reforms of Justinian. 

2. “Early Roman I^aw was based on the religious cult of the 
family.” Explain. 

o. Distinguish between ia) Tutcla aud Cura, ib) [Tsucjapio and 
Pmescriptio. 

Or, write short notes on any two of tlic following:— 

Capitia de^nin-ntio, Usnfimctu.^, PMiphpten.<<is, Dos, Bonoru7n pos.^es- 
sio. Querela wofjieiosi testafuenti. 

4. Under Roman Law, Avhat (‘ontract, if any, is tliere in two of 
the following cases:—(1) A agrees to sell D a horse for a price to 
be iixed by C. 12) A agrees to lend B his horse in return for i?’s 
horse. (B) A and B agree to sell their horses together to X in order 
to get a better juice. 

Or, Avhat wcie th(3 different delicts in Roman Law? 

5. How was the free testamentary power of the Roman pater 
familios restricted? 

Or, cliaracJcrisc Ihrce periods of Roman Civil Procedui-e. 

Second Half. 

Prirwi}des of Legislation. 

6. Distinguish, legislation from {a} Jurisprudence, (6) the Science 
of Politics, (c) Ethics. 

Or, wliat are the services rendered by the “anarchist” doctrine 
in building up modern political thcoiy? 

7. Disuss Liberty and Equality as ends in legislation. 

Or, how far is it true to say that tlie guiding principle of 19th ■ 
Century legislation in England lias been the ideal of liberty. 
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8. “The Organic theory of State is nol. superseded but only 
corrected and supplement(3d by the personal theory.” Explain. 

9. How far slioiild the State interfere in the matter of trade 
competition ? 

Or, state your views on any one of the following 
(a) The right to marry and to abstain from marriagi*. 
ih) The right to self-govej-nmont. 

{(■) The right to equality of opportunity, 
b/) The right to work. 

10. Hisouss the evils of either, {a) the Trust system, or {h) unem¬ 
ployment, and indicate the sort of remedial legislation you would 
suggest. 

lITNDr LAW. 

FlI^^T IIaj.k. 

1. Kxplain the tenu Vihluign (partition) (1) according to the 
Mitakshara and (2^ accoiding to the Dayabhaga. Show how the differ¬ 
ence in the conception of thp term has led to different views with 
regard to the oiigin of proprietary right and the devolution to proper- 
ty. 

Ot'. explain the origin of the dilVerent schools of Hindu Law. 
Enumerate the diflei-eht, schools and the commentaries that are respect¬ 
ively I'ospected as authorities in them. 

2. State the _ rules for ex|»]aining ap|)aicntly conflicting texts. 
How would you inh^rpret a (‘lause in a text winch seems like a 
i-eason foi- the rule of law enjoined by it? Illusrate yoiu* answer 
wuth,refe7’ence to the text of Vasishtha, ‘an only son should neither 
be gfven nor tiiken in adoption, for he is intended for continuing tlic 
lineage of liis ancestoi-s”. 

Or, cxidain the light of the father to alienate ancestral im¬ 
movable property (1) .according to V'iinaneswara. and (2) 

according to Jirnutavaliana. How far have the views of tlie 
latter author been modified by judicial decision. 

.‘1 Summarise tiie rules according to the different schools 
of Hindu Law as to the pow*er of a widow to adojit a son to 
her deceased husband. • 

Or, explain the principle laid down in the cas(3 of Tagore v. 
Tagore, as to the invalidity of a gift in favour of a an unborn 
person, Does the principle apiily to a beiiuest to tiustees for 
the (ionsecration and worship of an idol after the testator’s 
death ? Kefer to a leading case on the jioint. 

4. A Hindu had two wives, by one of whom he had one 

son and by the other he had two sons. He died leaving liis 

mother, his two widows and his three sons surviving him. 
Upon a partition by the sons what would be the shares respect- 
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ively of the mother and of each of widows, (a) if the 

dece^ased was governed by the Mitaksliara, and (6) if he was 

governed liy the Dayabhaga. 

5 . A creditor got a decree for money against the father 
alone of a joint Mitaksliara family composed of the father 
and his sons- The entire joint property was sold in execution 

of the decree and purchased by a third party, th'' sons being 
no parties to the execution proceedings. Discuss the cir¬ 
cumstances under wiiicli the sons can recover tlicir shares of 

the property from the purchaster. Support your answei by 
referring to judicial decisions. 

Secoxi) Half. 

G. State briefly the facts of the leading (’ase of Gurugorind 
V. Anand J^d. AVhat arc the thi-ee classes of relations included 
m the term Sapinda under the Dayabhaga accoi'ding to the 
above decision ? \\%it would have been the decision in the 

above cnse if the parties were governed by the Mitaksliara 
instend of the Dayabhaga. 

7. What are the relative positions of the father and the 

mother in the order of succession, {n) according to the 

Mitaksliara, and [h] accoi'ding to the Dayabhaga V On what 

grounds do the twm authoi*s base their conclusions ; Is the 
step-mother an lieir under either of the twro schools ? 

Or, what is the position of the sister’s son in the order of 
succession according to the Dayabhaga ? On what ground 
does -limutavahana base his conclusion ? Is the sister’s son 
an heir according to the Mitaksliara ? 

8. Answmr any one of the following questions 

(ft) Explain the meaning of the term Bandlm according 

to Vijnaneswara. What are the three classes of BandJms as 
mentioned by him V Is the enumeration exhaustive ? 

_{Z>) “If a person dies leaving two widows, and one of the 
widows subseiiucntly dies leaving a wdll, who is entitled to 
succeed according to the shastras, the surviving widow or the 
legatee of the will ?’’ 

What answer did the Privy Counoil give to the above 
question in BJmgwandeen Dooben v. My^ia Baec (U, M.I.A. 
487) ? Explain the general rule 'as to the pouise of succes¬ 
sion, after the widow’s death, of property inherited from her 

htisband on wiiich the answer depended- Do you consider 
that the answmr w'ould have been pronounced correct by ia) 
the author of the Mitaksliara. {b) the author of the Daya¬ 

bhaga ? Give reasons for your ansiver- 

(o) Explain the meaning of the term siridhmi according 

to (a) Vijnaneswara and (b) Jimutavahana. Mention some of 
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tlie important varieties of stridhmi. Does property inherited 
by a woman from a male or a female relation become her 
stridhan P 

9. A Hindu froverned by the Dayabhaga died leaving a 
daughter’s son of his peternal uncle and a son of liis maternal 
imcle. Wlio would succeed to his estate ? 

,10. A Hindu governed by the Dayabhaga died leaving a 
blind vson X, a widow l"and a nephew Z. Y inherited her 
husband’s estate and on her death it passed to Z, Subse¬ 
quently a son was born to X, and he claimed the estate from 
Z. Could he divest Z of his estate V 

PRELIMINAEY LAW EXAMINATION, JUNE 1921. 

JUJlTSPRtJDENCE. 

Ansiver five qnesiionn in each half. 

First Ham-. 

1. ‘‘Jurisj)rudence is the formal science of positive law./’ Explain 
this and analyse the concepts involved in the different terms used 
in this definition. 

2. How docs custom grow and when is it transformed into law'? 

3. Classify ditferont kinds of rights. Give illustrations. 

4. Write short notes on any two of the following 

(rt) Emphyteusis, ih) (^luasi-contract. (c) Real servitude. ((/) Ac¬ 
cessory contracts and (r.) Divestitive fact. 

5. Explain and illustrate the difference between a tort and a crime 

G. '‘‘The law of nations is but private law writ large,” develop. 

7. Indicate the province of constitutional law. 

Sec^oxi) Half. 

1. Explain,and illustrate the function of legal fictions as an 
agency by which law is brought into harmony with society. 

2. Trace the history of the law of testaments amongst the Romans. 

3' “All property is founded on adversed possession ripened by 
prescription” Examine. • 

4. Write a note on d^aw of Nature’ indicating its influence on 
modern history. 

b. Trace the early history of Delic and Crimes. 

0. Outline the history of the law of prigmogenitiiro in Europe. 

7. Indicate the nature of Patria Potestas. 

“It was a maxim of Roman Jurisprudence that the Patria. 
Potestas did not extend to Jus Publicum. Explain. 
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ROMAN LAW" AND LEGISLATION. 

Fikst Hauu. 

1. What do yon know of tlic J^raetoi’, and his work in conneo- 
tion with tho development of Roman Law ? 

2, Distinf?uish Manus fram Patria J'otot;ta«i. How was ]\ranus 
accpiired ? 

Or, Distinguish between Adrogatio and Adoptio. What was the law 
in the time of Justinian ? 

‘i. Write notes on any tiro of tlio following V 

Tiitela mulierum. Tlypotlieea, Legis aeliones, Mancipiuin. 

1. MVite a short note on tlie Roitian Law of Sale or Mandate. 

5. State the rules ofinteslato Su(*ccssion to a freeborn person— 

As found ill the Xll Tables. Or, As left by .lustinian. 

c 

SneoNi) Half. 

(). “The eompulsion of the individual by an external authority is 
unnecessary, inexpedient and morally Avrong.’' Examine the 
proposition. 

7. Under what circumstances is the regulation of individual 
liberty by the State iustified V Illustrate your answer by examples, 
<9r. 

The imperialialistic movomeiit owes much of its vitality to the 
growth of the sense of solidarity of the human race. It owes some¬ 
thing, too. to agrow'ing sense of responsibility to inferior races,” 
Discuss the statement. 

8. What are the disadvantages of maiority rule and how far can 
they be avoided V 

9. Express youi’ views on any ons, of the following— 

(а) The right to liberty. 

(б) The right to tho land. 

(r;) The right to Self-government. 

10. What is meant by a ‘living wage’, and what steps should be 
hiken by the State to ensure it. 

HINDU LAW. - 
Fins'i Half. 

1. Enumerate and explain the different sources of Hindu Ijaw 
and state to what extent theii* authority is recognised at the present 
time, Or. 

State the various elements that are necessary to constitute a 
valid custom and hoAv far the authoiity' of customs is recognised 
in Hindu Law ? 
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2. State whether a Hindu wddow is cunipofeiit to adoT><- a son lo 
her deceased husband, and, if so, undor wliat ciromnstancos and 
subject to what Jimitations V Or, 

State the (lualihcations nccjcssary to make a Ijoy tit to be taken in 
adoption. Are there any relations that cannot be taken in ado})tion‘:' 

8. Explain what is and Avhat is not joint family pi'oiierty. Detine 
the term ‘‘sains of scii'iice.” Ot\ 

State how far j?ifts or sales of joint family (aopcity by one 
member of the family would be bindinR- ui>on the other members. 

4. A, a Hindu, took a son, B in adoption and afterwards a son 
C was boj']i to him. B died leavinj^ a son I). After the death of A, 
C and wanted to partition estate left by him. ’Wiiat would be 
their respective shares ? Would it have made any ditlerence, if B 
had been a natural born son of A and D had Ikhvi tin' adoiitod son 
of B V 

5. A ]\l.itakshai’a father mortaan'ed a portion ol the joint estate. 
How fai- would it bo competemt tt) tlie^ mortjum 4 i'<^‘ to I'oeover the 
money out of the mortKaf^ed pi-opi^rty Would it make any diller- 
once according; as tiio moi-tjra«’ee briiii's liis suit in the lifetime of the 
father or after his death V 


> Si;e(Wo 11 

(). Explain and illustrate the rules tliat j-ejiidate tJic order of 
succession under the Mitakshara and the Dayabhaga. Or, 

Hedno the term Bandhu and state suhjoet. to wliat limitation.-, a 
Hindlin can claim to inliciit. 

7. Discuss the nature and the extent of tlie interest wliieii a 
Hindu^widow takes in the iiroporty inhei-iterl from her husband. Or, 

Stale tlie position of the maternal nnelo in the older of succession 
according to the Dayahbaga. On what ground does .limntabaliana 
base his conclusion y Is the maternal uncle an heir aceoidiiig to the 
Mitakshara y 

8. State the powers of the Slu'bait of a Hindu idol. AVhat an‘ 
the rules that regulate suceossion to Sliebaitship ? Or. 

Explain the principles that regulate succession to an impartible 
estate. Is the holder of an impartible estate competent to make any 
alienation of the same y * 

9. A Hindu widow made a gift of a portion of her husband's 
estate in favour of the then reversionary heir. At tlie lime of her 
death another person happened to Ijc the reversionary heir. How 
far will the gitt made by the widow be binding on the latter y 

10. A Hindu female, after her marriage, got from lu*r ! 'ther a 
perpetual lease of land on a nominal T*ent as a provision toi* licr 
maintenance. At her death she left a son, a mamed daughter and 
an unmarried daughtoi*. Which of these would inherit the propeids" y 
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PRELIMINARY LAW EXAMINATION, JAN. 1922. 

JURI8PEUDENCE. 

Four qitestioiis onlu to he attempted in each half. 

First IIalf. 

1. Explain the soopo and piirposo of -Jurispruduiu-o, as defined by 
Holland. How does Jurisprudence differ from Comparative Fjavv V 

2. “Though much ground is common to both, the subject-matter 
of law and ethics is not the same.” Explain. 

3. What do you mean by the expression “Source of law” y 
Characterise the iinportanec of “custom” as a source of law proper : 
and illustrate your remarks with reference to the “Common law” of 
England. 

4. Define a “legal riglit.” Are righfs and duties always correla¬ 
tive ■? (Jan you conceive of a legal J'ight which is not enforceable by 
any legal process ? 

f). What are the reauisites of “Juristic Pei’sonality” Ts the 
personality real or fictitious. 

6. Analyse the elements of “Legal Possession.” How far is it 
necessary that the possessor should liave “animus do mini” or the 
intention to deal with tlie thing as owner y 

7. “The object of a developed system of law is the consei- 
vation, whether by moans of the tribunals or permitted self-help, of 
the rights, whit'-h it recognises as existing- ” Explain. 

8. Write an explanatory note on the “I^aw of Ts^ature.” 

Second Half. 

1. What were the oarlicw stages through whicli “lavy” passed 
before it was codified y Point out the advantages of codification in 
ancient societies. 

2. “I know no reason why the law of the Romans should be 
superior to the law of the Hindoos, unless the theoiT of “Natural 
law” had given of a typo of oxcellcnco difference from the 
usual one.” Explain, 

3. “The unit of an ancient society wat? the family, of a modem 
society the individual.” Maim. What characteristics do you notic^e 
in early law tliat flow fiom this uifference y 

■i. Describe briefly the development of testamentary powers 
amongst the Romans. 

5. “Property originated in occupatio or taking possessiQn of things 
that belonged to no one.” How far do you accept this theoiy as 
correct y 

6. “That which the law arms with its sanctions at first is not a 
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promise, but a promise accompanied widi a solemn ceremonial.’’ 
liixplain with illustrations. 

7. ‘"The Penal law of ancient cqmmimities is not the law of 
Crimes: it is the law of Torts.’’ Explain. 

KOMAN liAW AND LEGISIATION. 

Answer any fire qnfstions from eneJi half. 

FfusT FIalf. 

1. What led to the publication of the XII Tables? State the 
imijortant provisions of the Tables. 

2. Explain Legitimation and describe the modes by which it could 
bo cllected. 

o. Give a short ac('.ount of Potria J^otesfas, Describe the parts 
played by Adoptio and Arrogatio in tlie formation of the* Roman 
family. 

4. Shortly describe the natural modes of accpiisition of property 
accordinff to .liistinian. 

5. A man prepares SAveetmeats with his own flour, and suffar 
belong;! ijjl;' to another person. State the respective riprlits of the 
parties. 

0. Write short notes on Qnasi-contrads. Stipulatio and Socictas. 

7. Give an account of contract by Figmis, stating the rif?hts and 
obli{]:ations of the parties thereto. 

8. State the circumstances in which a Roman Avill would bo 
considered void. What was called a Falcidian portion ? 


Second IIalc. 


1. Do you consider that the establishment of Anarchy will lead 
to the removal of the economic and political evils which exist in 
modern states ? Give reasons for your answer, 


2. “Society is a uriity.” “Society in its normal temper is a union 
of individuals who are dominated by self-interest and are held 
together in the main by force." Examine the propositions, 


3. State and examinci the theory of the state as an organism. 


4. Discuss the policy of Laisscz Fairo, with special refcroiico to 
national industry. 

5. “If poor men are to be helped out of the public funds simply 
because they are poor poverty will become by itself a title to 
pecuniary i-eward.” Examine the i)roposition and consider under 
what circumstances, if at all. the State should support the poor. 

G. Give a few instances of governmental paternalwm and examine 
the arguments for and against it. 
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7. Sliould tlie state legislate against gambling and excessive 
drijilcing V Give leasons for your answer. 

H. DisoTiss the view that evoiy man lias certain lights merely as 
ma}L 

HINDU LAW. 

Foist Hale. 

I. Classify the sources of Hindu T^aw as it is adjemisterod at the 
liresenl day, with notes upon tlic nature and extent of tlic contribu¬ 
tion of each to tlie system. 0?% 

Wliat arc the pi'oper limits, ae<,*ording lo judicial deitisions, of the 
aiiplicaiion of the fioetrinc of Faetum Valet,, in determining questions 
of Hindu Law ? Illustrate by examples. Examine Jiniutavahana’.s 
apiiliention of the doctrine to justify alienation of ancestral property 
ly a fattier without the permission of tlie sons. 

2, When is an adoption by a widow to her doeensed husband 
valid a(‘cording to {a) the Bengal, (/;) the Mithila, (r) the Bombay, 
{(i) the Southern India and (e) tlie Benares schools respectively ? 
Cite the text out of which these rules have been developed. Or, 

In wliat 0vents, may an aulliority to adopt given by a husband 
to liis wife to make sue.e.essivc adoptions, cease to be effective ? 
Wliat, is the legal position of an adoTiled son upon the birth, subsc- 
(pienl <0 adoption, of a son to the adoptive father (i) amongst the 
twiei'-born classes, (ii) amongst Sudras. 

.‘J. Explain the distinction, according to the iVIihiskhara, of 
sapratipundlm and nyraiilmulha, iii relation to succession, and the 
reason why this distinction lias no place in the Dayabhanga, Or, 

Discaiss tlic competency under tlie Mitakshara Lav:, of a father 
to alienate or charge anccwStral property so as to bind his sons. 

4. P, who belonged to a Hindu family resident in the District of 
Dinajpore, died leaving three nephew, sons of hivS step-sisters, and a 
distant agnate. N, wlio was the great gi'cat grandson of his great 
great grandfather. The nephew’s claim to succeed as P's, heir was 
resisted by W on the plea that the family was governed by the 
Mitakshara. aiicording to which he would bo the i>roferential heir. 
How would you advise JVif he came to consull you with a view to 
establish his claim in court and why V 

5. The plaintiff and the defendant, ma4e agnates of t]ic_ last male 
holder of an impartililo estate w'crc living jointly with him at the 
time of his death. The family was governed by the Mitakshara Law. 
The defondent was tlie plaintift'’s father’s younger brother. Who had 
the preferential right to succeed to the estate V Give reasons for 
your answer. 

Beconi) Half. 

<}. In what manner has the niling in Tagore v. Tagore, 9 B. L. R 
337, been modified by the Hindu Disposition of Property Act, XV of 
1016? Or, 
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Can a Hindu create a limited woman’s tstalo by will in favoin* of 
(i) his wife or daughter, (ii) other persons y Can a limited estate of 
that nature be created in favour of a male V 

7. Discuss the validity of the claim to maintenance of tlie widow 
of a predeceased son of a Dayabhaga Hindu, against (i;^ her father- 
in-law, (ii) his estate on liis death. Or, 

Discuss the nature of a Hindu A\idow’s claim lo maintoiian(‘o out 
of hcj’ husband’s estate. Is it a charge upon tlio esbitc^ y In whai 
circumstances can it bo -enforced against a purchaser ? 

8. What are tlic respective places of the fathei and the mother 
in the order of succession under (i) the Mitakshara Law, and (ii) the 
Dayaldiaga '? Discuss the principle which <letermincs the i)referencc 
of the one or the other under each system. Or. 

State tlic conditions in wliich an illegitimate son of a Sudra is 
entitled to share in the inheritance under the; Hcrigal School of 
Iliudii I jaw. • 

9. A Hindu widow'' in possession of her husband’s estate' as a 
limited owmor, enters into an arrangement witli the presumptive 
rcversioi ary heir under wiiieh the entire estate is made* over absolute¬ 
ly to the lattei*, wiio on liis ])art undertakes to provide an annuity 
for her maintenance, the same being charged upon the pi-operties 
transfered to him. Tlie transferee pi-edet^eases the widow^ (-an thii 
actual reversioner challenge the validity of the arrrangement '? Hive 
reasons. 

It). The manager of a joint Mitakshara family mortgaged the 
family property for a debt not justified by family necessity. (^;m the 
mortgagee recover a decree for sale of (i) the juortgaged pror)ej’ty, 
or (ii) at least the mortgagor’s owm share in the pj'oi)ei’ty y Discuss 
the (iuestion on the supposition ((?) tliat the managc'r was the father 
and (L) that he w'^as the elder brother, of the othcT- oo-paiccnors, Or, 

A. a Hindu belonging to a family of hert'ditary monoy-lendei'S 
entered the Indian Civil Service after ({ualifying himself by 
an expensive education in England. HivS salar?k\ w'as attached in 
execution of a decree obtained in respect of a joint family debt. 
What is the lu’esnmption of Hindu Law^ in regai-d to the <;laim of the 
creditor to treat the salary as joint property mid lunv can the pre¬ 
sumption be rebutted ? 

PRELIMINARY LAW EXAMINATION, JUNE 1922. 

CONSTITUTIONAL LAW. 

Answer five quesiions from each half 
First Half. 

1. Explain the nature and operation of the Wiit of Habeas 
Corpus. What are the territorial limits lieyond which such a writ 
issued by an English Court does not rim ? 
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2. Discuss Ashby v. Whiter 

3. Can the Crown in Council make laws by proclamation (i) in 
the Driiish Isles, (ii) in self-governing Colonies, (iii) in Crown 
Colonies, 

4. Discuss Governor Wall’s case. 

5. Plaintiff, a duly elected member of tnc House of Commons, 
was excluded therefrom by a resolution of the Douse preventing him 
from taking the oath in aceoi'dance with tJie Parliamentjrry Oaths 
Act of 1880. Plaintiff thertaipon brought an action against tlie 
Sergeant who carried out tlie order of the Douse, fora declaiation that 
the order was illegal and that tlie Douse had no jurisdiction to 
prevent hiin from taking the Oath and excluding him from the House. 
Was any right of the ])laiutitT infringed V And if so, was the action 
maintai rial tie V 

G. In 1771, Somniersctt, a Virginian slav(3, liaving been brought 
to England by his master, left his service and refused to return. 
His master seized him in order to get him conveyed abroad and sold. 
Was Sommersott wrongfully c‘on lined ? And if so, wha/ was his 
remedy ? 

7. Discuss R. vs. Biirah. 


Secoxi) idLirv. 

8. Discuss the legal position, under English Jjaw, of the Military 
when called iiiion by the civil authorities to suppress a riot. 

9. State and discuss the constitutional iJoints which were deter¬ 
mined in the cases of the Aylesbury electors. 

10. State the limits of the immunity from civil action of a judge 
of an inferioi’ court for wrongful acts done in the performance of his 
judicial duties. 

11. What is Martial Law y What, according to Phiglish ‘ Consti¬ 
tutional Law, is the legal effect of a proclamation of Martial Ijaw in 
any local area ? 

12. Discuss TfVs'c v. Dimniny. 

18. The Captain of a British Man of War, professing to enforce tlie 
provisions of a treaty concluded between the Crown and the Fren(;h 
government, destroyed a lobster factory on the coast of Newfound¬ 
land ; the owner sued the Cai)tain for damages. M^as tlie action 
maintainable V Discuss. « 

14. During a faction riot whiel' broke out between the Protes¬ 
tants and the Boman Catholics of an Irish town, A, a zealous Protes¬ 
tant lady, walked into the mitlst of a crowed of Roman Catholics, 
wearing the Protestant party emblem, an orange lily, whicli in the 
circumstances was sure to excite the anger of the mob. She l\ad no 
intention to provoke a breach of the peace. X, a constable, asked 
her to take oil the emblem, which slic refused to do. X, then, 
without use of needless force, removed the flower. Was X justified 
in law in doing so ? 
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JURISPRUDENCE. 

Five questions onlu in each half to he aitempteiL 

First 

1. “Law is the hiffhest reason, implanted in Nature, which coni- 
niands those things wJiich ouffht to he done and prohibits the re- 
versc,”-"CV;ero. Explain. 

2. Explain and dliistrate the lollowinff statement : The Aiistinian 
conception of positive Jaw is “an ideal or abstiactioii related to actual 
phenomena as are the axioms of mathematics to the actual conditions 
of inatter or the postulates of political economy to the dealings of 
ordinary li f e.' ’—Tfolia nil- 

3. Write a short easy on either ia) custom and its importance 
in jurisprudence, nr {b) “judj^e-inade law.” 

4. Write a shoi't note on the nature of International Law. 

5. Deline the following terms : right, juristic act and adjective 
law. 

G. Explain what you mean by ‘laws of imperfect obligations.’ 
Ts such a conce])tion admissible in a theory of law’ as propounded 
by Holland ? 

7. Illustrate the constituent elements of a contract. 


Second Hai.e. 

1. Describe the main characteristics of a corporation. 

2. “An ai-tificial person is the ci’eation of statute.” Explain. 

;j. -Classify systematically the contents of adjective lawn 

4. Illustrate from the Roman Law of Contract the truth or 
otherwise of the following observations of Dr. Priyanath Sen :~ 

“The old order sloAvly changes yielding place to tlie new with¬ 
out abruptness and without any seeming cominilsion, but moved 
and guided along the line least of resistance by the impetus supplied 
by the altered conditions of the society and the exigencies 
created thereby.” 

5. Justify the necessity and illustrate the importance of ‘legal 
fictions’ as factors of legal development. 

G. Analyse the constitution (u'l of the Russian and (h) the Indian 
village communities, and explain how’ a comparison between the 
twD throws light on the origin of pioporty. 

7. FiXplain and illustrate the following observations 

“The penal law of ancient communities is not the law of Crimes : 
it is the law" of Wrongs, or to use the English technical word, of . 
TovtB.''—Marne. 



64 


J’U’MJMfNAKY LAW QUESTIONS 


ROMAN LAM^ 

Aiisinr any five questions from each half 


1. Wiito short notes on iu'o of the following;’ •— 

(a) (hirUr. {h) Comitm (‘cniuriata. (^;) ('suf ''H. 

2. \\''hHt wove the oliief forms of manumission ? Oivc a brief 
accoimt of cacli. 


H. What woi’e the different kinds of tutors reeof.mised in 
Law V Discuss the points of diiToreriee between a Tutor 
(hirator. 


Roman 
and a 


'4. What were the (hief characteristics of a Roman family'^ Dis¬ 
cuss tlicni bnefly. . > 

o. (a) Explain inhoniiiiato coiitra<hs. 

(h) Distinguish’between mutuum and commodatun. 


(). (' married R the widow y|. Ify 
dead. Ity (\ B had two sons Dand 
T) left two sons F ami G. P left a 
would A', F and G get out of her 
intestate succession introduf*od by the 


.1, B had 
E botli of 
son .V. 
proper^’ 
novels ? 


a son P who is 
wliom are dead. 
On 7i\s death, Avhat 
under the ndes of 


7. Has A any rights against Ji in the following cases ?— 

(u) Some rabbits in an enclosui'e belonging to A go out of tlie 
'enclosure. B takes them. 


ih) A wilfully abandons his sandals and goes away. B picks 
them up. 

ic) .1 being chased by robbers leaves his old sandals and runs 
away. B picks them u]). 


Skconu Half. 


1. Discuss the origin and scoj>e of Lex Aquilia. 

2. If a man kills a slave whom he owns in common with some 
.one else, what is his liability to his co-sharer ? 


3. What light under TjCX Aquilia, if any, has a slave who is 
operated upon unsldfully by a surgeon oi suffers in consequence 
of a wrong drug having been administered to him by a doctor ? 

4. A has a roof projecting over R’s ground, a has constructed a 
channel for conveying water over f/s ground, neither a nor A having 
the requisite easement. In both cases the respective parties avIioso 
territorial rights are encroached upon B and 6, take the law in 
their own hands and break down the offensive structui’o Diseust? 
the liabilities of B and b in the light of Lex Aquilia, 

5. Explain “legal “fintiou” and examine tlie part it played in 
the development of ancient law. 
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(3. ‘An inliontanco is a sncression to tho entire legal position of 
a deceased person.” Discuss tlie notion underlying this statement 
in relation to Koinan Law. 

7. “The society of oui day in mainly di'^ting lislied from that of 
preceding genciutions by the largeness of the spli ^ which is occu¬ 
pied in it l)y conbaet.” flow will you support (f*i-itise this state¬ 
ment 

HINDTJ LAW. 

AUcniid five questions of which G and nnisi he two. 

First Half. ^ 

1. Wiite a bn(‘f note on "The Schools of'Hindu Law.” inqjHRig 

some o1 the main points of distinction between the MitahJiaW and 
the Dnifnhharfa. * 

2. Stale sot)ie of the principal rules of exogamy and endogamy 
amongst the Dindus. 

.‘j. What was the raison de^hr of the decision in Bhoohim 
Moiiee V, liam Kishore (10 Moore’s Indian Appeals, 279), that upon 
the v(*sting of the estate in the w'idow of Hhowani (the son), the 
power ot adoption ol (dumdrabulle(‘ (the mothei*) was at an end? 
Ifow has the principle of this decision been applied in sut>sequeut 
cases ? 

4. Write a short note on tin' doctrine of the pious obligation of 
.sons to meed tlioii* lather’s debts under tlie Hindu Law. Discuss 
wdiether or how tar such liability may be said to arise during the 
father's life-time- , 

i). "“The Mitakshara. whilst holding that the right to inherit does 
not spring from the n'ght to oHt^r oblations, does not exclude it from 
consideration as a tcvst of proiiinfpiity or nearness of blood.” 
[Budhii Singh v. Lalfu Shigh- L. R. 42 1. A- 208). Explain and 
illustiate the statement. 

0. A adopts If in conjunction wdth his wife B. B then dies, and 
A maiTies T, by wliom ho has a son (i bora to him. C then dies, 
and A marries D\ there is no issue of this marriage- A then dies, 
leaving 77, d and D. D then dies, leaving stridhana. Who will 
entitled to 77s stridhana, dnd why? Ch\ 

Discuss 'whether, under the Dayabhaga. the illegitimate son of a 
Sndra by his concubine is entitled to succeed as an heir. 

7. A Hindu, governed by the Dayabhaga School, dies intestate, 
leaving a wddow IF, with authority to adopt. TL adopts a son S, . 
subject to an ^rcement with the natural father of S, by which she 
reserves a portion of her husf'and’s estate absolutely to herself. 
this v^id? Or, 

Discuss the (iiiestion of the validity of the adoption of an only- 
son. 
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SuroNi) Half. 


1. Bi’iefly explain tho points of law docided in tJio case of 
Mmiram v. Kerrij KoUiany (L. K. 7 1. A., llo) Or, 

Does a Hindu widow who has by eonvCiS'on ceased to be a Hindu 
befoi’c her re-rnaniaffo forfeit her to hei deccjxsed husband’s 

property y 

2. State tlie princ-ipal ndes for chdenninjuf? whetluT a person is 
a lierihible Bandhu ai cordina’ to tho Mitahshixra. Or, 

In a contest between, the mother’s sister’s son’s son and tlie 
mother’s paternal aunt's son ot the deceased proprietor, whom would 
you rof^ard as the proterential heir under the' Mitohuhnrn, and 
why? 

''Tiirrefoip it is a scdtlod point that property in the paternal 
or ancestral estate is by birth.” Mitalyliarn. Sumuiaiise the arjfu- 
ments by which the author establishes this proiiosition. 

4. Does the sri(]hn>i property of a Hindu woman who lias adopted 
the life of a prostitute pass uiioii her dcatli to her .brother’s son as 
an heir under the Hcnj?al Scliool of Hindu Law? 

5. Write a short note on the nature and incidents ol a widow's 
estate under the Hindu Law. 


6. Three brothers, M, N and O, lived jointly with their step¬ 
brother S. S died lirst liyinfr his son’s son Ji. O then died, leaviufr 
his son (,). y ni’xt dic'd, leavinj; a son avIio had bc'en a lunatic 
since his tenth year. Lastly, 71/died, leaving a widow ir. The sur- 
viviors who continued joint want to partition the family properties 
after M's death. State how the properties should be distiilmted, (u) 
according to the Duiiahhaya, {h) ai'C'ordiiiff to the MifaLsImra. Or, 

”A'’ a Hindu, makes a wdll leavins his property for the establis- 
ment of a Thakur and its Sheba. Discuss the validity of the gift. 


7._ r dies, leaving’ a widow fFand a father F. Pleft no pi’opcrty. 
F dies, leaving a son Q, who inherits tho properties left liy F. 
was rt'cciying maintenance from father-in-law F. Is she entith'd to 
claim maintenance from Q? Discuss. Or, 

“ J” a Hindu dies leaving a widow and two reversionary 

heirs LY' and ‘ IV "77” selts, without legTil necessity, part of tho 
estate to “P’" with tho consent of VY.’ dies during the life-time ol 
“i?’. Discuss the rights of ‘ L’ against ‘/” after tho death of R 


PRELIMINARY LAW EXAMINATION, JAN. 1923. 

CONSTITUTIONAL LAW. 

First 

1.. Explain clearly the distinction between a flexible and a rigid 
constitution, ^vlth examples. 
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2. /I, the leader of a religious procession in public streets knows 
from previous experien(‘e that the proi*Gssion is likely to meet with 
liostile reception fj-oin a l)and of roughs and to provoke a bi'cach of 
the peace. But he persists in leading the procession through the 
street, and this causes a riot. It is found that A and his followers 
had assembled for a lawful purpose and with no intention of c-any- 
ing it out unlawfully. Discuss the liability of A. Goinpai’c this case 
with ir/.vc vs. Diouii}i<j. 

3. “The King can do no Avrong.” Dxidain the constitutional impor¬ 
tance of this maxim. Or, 


Ex])lain tlu^ nii'aniug of tJie term Conventions of the Constitution, 
Avith examples. Ilow are they enforceable V 


4- What is the English Cabinet y 
legal position. Or, 


Explain its function and its 


A, an European, Avas arrested in India under the order of B, a 
magistiate having jurisdiction OA'cr Indians onlj^ After "releuso, A 
brought against B an action for nssault and false, imprisonment. 
Discuss 7i^’s liability. If B had jurisdiction over Europeans, what 
Avonld liave been his iiositiony 

5. Explain the Buie of hiAv, and compare it Avith Droit Adminis- 
tratif. Or, 


What is meant by Brerogativo of llie Ci’own? IIoav are its 
and intoipretation decidedy 


extent 


SCCOXI) IT Mil-’. 

1. What is the legal position of the military oalled in to (piell a 
rioty Or, 

Ex'plain the case of Ship money. IIoav Avas the conti’oversy settled 
by the Bill of Bightsy 

2. lias tin* siibiect any, and if so Avhat, remedy against the 
Crown fur breach of conti'act or tort y What is a petition of right V 
Or, 

What is Parliamontary priAulegey Give examples. 

3. ilow are laws made in England? What is a money Hill, and 
explain the distiiudion betAveeii this and omer bills? Or, 

A, under authority of the House of Commons, printed for sale to 
the pnbli(r a report made befoie the House containing serious reflec¬ 
tions on B. In an action for libel by B against A, A pleaded the 
order of the House of Commons as raising privilege. Discuss J[’s 
liability. 

4. Explain clearly the meaning of Martial i^aw. When and hoAv 
long ca,n it be enfor<-*ed ? Discuss M. A^‘^. Marais. 

5. {a) A Secretaiy of State empOAvered A with a Avarrant to 
seai’ch for the autliors. iirinfers and publishers of a certain paper and 
to apprehend them, and A arrested B as tlic printer. As it Avas 
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proved that B was not the printer, he was released, and thereupon 
brought an action for damages for false imprisonment against A. 
Discuss J's liability. 

(b) A Secretary of State empowered A with a warrant to search 
for the authors, printers and publishers of a certain paper and to 
seize them together with all tlu^ir iiapers and documents. A entered 
B’s house, and seized all his papers and documents. B brought an 
action for damages against A. Discuss his liability. 

.lURlSPRUDENCE. 

Only FIVE qiifstiotis are to be answered from each half. 

First Half. 

1. “Jurisprudence is the formal science of tliose relations of man¬ 
kind which are generally recognised as liaving legal consequences.” 
Explain and c*.riticise. 

2. Write a short note on custom as a source of law. 

H. “Ignorance of law is no excuse.’ Summarise the arguments 
in support of the proposition. 

4. Write short notes on: ‘artificial person,’ ‘seiwitude’. ‘divestitive 
fact,’ and ‘derivative acquisition.’ 

5. State Savigny’s analysis of c.ontj'act and discuss whether “a 
contract is not entei-ed into unless the wills of the parties are really 
at one.” 

6. What are the various pi-inciplos upon which contracts may 
according to Professor Holland, be tJassilied i 

7. State, with brief descriptions, the different classes of antece¬ 
dent rights ht rem. Ts any cpiss of such I'ights infringed while the 
person of inherence is a consenting party to his own loss 7 

Se(joni) Half. 

8. “A remedial right is in itself a mere potentiality.” Holland, 
Develop. 

9. “Although_as being ftoncerned with the relations of States, 
‘international is in a sense a department of .Ipublic’ law, its analogies 
are rather to the private than to the public branch of law municipal.’ 
Holland. Explain. 

10. Analyse the notion of ovmership, and explain the relation 
between possession and ownership. 

11. Explain and illustrate the difference between a crime and a 
tort. 

12. “The antecedent rights of nations ‘in personam’ are almost 
exclusively contractual. Holla/nd. Explain. 

13. Write a note on the early history of property. 
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14. Wliat is a legal fiction ? Explain and illustrate its impor¬ 
tance on the development of law. 

ROMAN LAW. 

Answer any five questions frmn each half. 

Fihst IIai-k. 

1. What inHuence, had export.s, private or official, on the develop¬ 
ment of Roman Law ? (live examples, and show how the difficulty 
of dilloj-ing opinions by different jurisprudents was surmounted. 

2. Oaius says, ‘There are almost no otJier men wffio have so much 
power over their sons as we liave.” Describe briefly the nature and 
extent Qf this jiowur as regards the person and property of the 
filinsfamilias, and its subseiiuont modification by impenal legislation. 

8. Consider the law in the following eases ; 

(a) A makes a bowl out of B’s brass. 

(h) C makes wdne wntli I/h grapes. 

(r) P throws his coat aAvay, Q finds and wears it. 

(f/) .Y gives Ids (*oat to to mend, and Y wears it. 

4, Give a concise account of the Roman Law of Mortgage. 

f). What are (a) quasi-contracts, (h) (luasi-delicts ? Give examples. 

6. Write short notes on (a) Latini Jiiniani (h) Legis actiones. 

7. What wore the nature and object of Fideicomniissa ? Show 
how the law of Wills was alTccted by them. 


Seconu Hat.f. 

1. Give tliq original scope of Ch. I. of tlic IjOx Aqiiilia, and _ an 
illustration of its extention by {a) interpretation, (b) praetorian action. 

2. (rt) M. a lunatic, kills N’s slave. 

ib) ilf’s bull gores N’s slave to death. 

(c) M kills his own slave wdiich has been pledged 4o N. 

{<]) M kills N’s slave which has been pledged to him. 

Dis(Miss the (luestion pf M's liability under the Lex AquiJia in the 
above cases. 

3. (g) C bought a cow for 50 aurei. A fortnight later, the cow met 
with a slight accident; C then tried to sell it in the rnarket, but 45 
aurei was the highest offer he got for it. Within a week of the 
accident the cow was maimed by (7’s jealous neighbours- A and B, 
who denied their liabiality but failed in the action which C there¬ 
upon brought against them. 

(b) B killed one of a pair of horses belonging to (7, which were 
worth 200 aurei as a pair but only 50 aurei separately. The horse 
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was a favourite one, and C claimed oOO aurei as damages for its 
loss. 

By wliat rrinciplos would ‘ you bo guided in fixing the amount 
to be recovered by C in the above eases V 

4. The slave of Macuius was induced by Bauliis to mount a tree 
which he knew to be unsafe; the slave was injuied so severely that 
it was certain that ho would die of the injury. In interval of 
time before his death he was instituted heir by Sempronius, and 
afterwards died of a woimd inflicted by Titius. What action or actions 
could Macmius bring, and how would the damages be measured ? 

5. “The true period of Boman Statute Law does not begin till the 
establishment of tlie Empire.” Comment. 

6. “Ancient law subordinates the woman to her ])lood-relations, 
while a pi ime phenomenon of modem jurispi-ndenco has been her 
subordination to her husband.” Explain and illustrate this statement. 

7. ^ Kstimate the importance of the Bo man Consensual (‘ontracts in 
the Instory of contrai 4-law. 


HINDU LAW. 

Five qur.stiom arc to be anstcered from each half. 

First IJale- 

1. Discuss briefly the conception of '"Dharma" in Hindu Law. 
Do you notice any perallel idea in modern Jurisprudence ? 

2. What are the sources of Hindu Law ? How far can you aee(‘pt 
the theory of Mayne that “Hindu Law is based upon nnmcniorial 
customs which existed prior to and independent of Bi-ahminism.” 

,S. Define ''Parmmhhya" and Frail Prasah.^' State and explain 
any two of the rules for explaining apparently conflicting texts in 
Hindu Law. 

4. State and illustrate the prohibited degrees of marriage either 
according to the Mitakshara or the Dayabhaga School. 

^ 5. Discuss the eligibility of an only son, for purposes of adoption, 
with reference to any leading case that you have read. 

6. N, a Hindu subject to Mitakshara an4 Mayukha law, died 
leaving two sons, II and B. The former died leaving a widow, G, 
who was pregnant, and the latter died leaving a widow M to whom 
he had given authority to adopt. (?, gave birth to a posthumous 
son who was the defendant in the suit; M adopted the plaintiff 
who sued the defendant for Partition of the Joint Family Property. 
What do you think would be the shares of the plaintiff and tlie 
defendant respectively in the family property ? 

^ 7. A creditor gets a simple money decree against a debtor, who 
IS a member of a joint Mitakshara family consisting of himself, his 
brother and his son. How far is it open to the creditor to realise 
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flis clues, by attaching' the joint property in execution, either 
durinjr the life time of his debtor, or after his death ? 

Second Half. 

1. Wlio are heritable ''Bandhus" according to Hindu Haw? 
What are the grounds of Prcferonce amongst them ? 

2. Discuss which of the two is the preferential heir to the property 
of a Hindu governed by tlie Bengal School of Haw—brother’s 
daughter’s son and paternal grandfather’s great grandson. 

3. Discuss the I'olation between alicnabilily and inipartibility of 
estates under Hindu Haw, noticing the loading c;ascs that you have 
read. 

4. A Hindu lady governed l»y the Dayal)haga School of law, 
who had non-jaulaka propei;ly given to Iier by her husband’s relations 
dies without any issue, leaving bcdiind her, her husban^ and her 
l)rothei‘. Which of the two is entitled to inherit her property, assu¬ 
ming that the marriage of the lady took place in one of the 
approved forms ? 

5. State 1h(^ principal grounds of exclusion fi*om inheritance 
under the Hindu law. 

0. Wliat are the requisites of a valid siiiTcnder by a Hindu 
widow of her estate in favour of the presumptive reversioner ? Is 
the surrender valid if the widow retains a i^ortion of the property 
for her maintenance ? 

7. A Hindu widow after succeeding to her husband’s estate, 
purchases an immoveable propci'ty with the savings of her income. 
Is she entitled to alienate Ihis property without any legal necessity ? 

CONSTITUTIONAL lAW. 

Answer Five questions fro7yi each half. 

Kjest Half. 

1. ‘In theory and by strict law the King has veiy extpn.sivo 
powers. The Conventions liave, however, altered ‘ his position,” 
Illustrate. 

2. How far is it tme to say that the King is the fountain of 
justice in England ? Can lie sit in person as a judge in a case 
between {a) the crown and the subject and ih) a subject and a 
subject ? 

3. What do you understand by a writ of “Habeas Corpus” ? How 
does it help a British subject when deprived of liberty ? 

4. “The Privy Council is the machinery by vdilch the Cabinet 
expresses the royal pleasure.” How '? 

5. Explain and illustrate wliat is meant by “Allegiance to the 
King.” 
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fi. Discuss the case of Spooner vs. Jadilow. 

7. Examine tlio limits of the powers of (leiivative legislatures iu 
the light of the decision in the case of Empress vs. Burah. 

8. would you distinguish be+ween “Naturalisation’* and 
“Denization” V Discuss briefly the proviv«icns of the Naturalisation 
Act of 1870. 

Second Half. 

0. Examine the scope of the remedy by Petition of Eiglit. 

10. "VVhat do you understand by a‘Proclamation'? Under what 
cii’cumstances can a prof;lamation become illegal ^ How win officials 
acting under an illegal proclamation bo protocied ? 

11. Has a subject in England any light of aidion against govern¬ 
ment servants (i) in cases of tort, (ii) in cases of (*ont,ract ? 

12. Distinguish between Military T^aw and Martial Law, 

13. What is the Kiot Act ? Is it tiue to say that a riot docs not 
exist unless a Magistrate has rend the act ? 

I 14. Disc-uss Dovernor Wall’s case. 

15. (a) A judge in a county court in the discharge of his judicial 
duties acts without jurisdiction and causes loss to a Uritish subject¬ 
ed A judge in a county coui’t in the discharge of his judicial 

duties commits a mistake and causes loss to a Hrilish subject. 

Has the British .-subject any remedy against (i) the judge perso¬ 
nally and (ii) his decision ? 

16. Explain what is meant by “the Rule of laAv” in Plngland and 
compare it with Droit AdniinistraUf. 


JURISPRUDENCE. 

Attempt EiVE questions only from each half 
First Half. 

1. Jurisprudence has been divided into— 

{a) “general” and “particular” : 

{h) ‘ historica.1” and “philosophical.^ 

Explain and justify. 

2. “Law is the king of kings, far more pow^erful and rigid than 
they : nothing can bo mightier than law, by whose aid, as by that 
of the highest monarch, even the Weak may prevail over the Strong.” 
—The. V^as. Criticise. 

3. “Natural law, or natural equity, has been often called in. to 

justify a departure from the strict rules of positive Holland 

!fecpl^. 
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4. Describe and illustrate the growth of usage into custom and 
of custom into law. 

5. "The jurists of tlie Teutonic races seem never to have 
recognised tlie two grades of possession which have given so much 
trouble to the civilians,”— Holland. Explain. 

f). "Interaational Law is tlie vanishing point of Jurisprudence.”— 
floUand. Discuss. 

7. Wjite notes on anij tiro of the following 

(a) Kights in rent and rights in personam. 

{h) Real servitudes. 

(c) Hypothec. 

id) Informal contracts. 


Skcoxd Half. 

1. "It is a true and received division of law into ins puhtionm 
and ins privatum the one being the sinevvs of property, and the 
other of government.” Lord Baron. Explain 

2. "A i-ight whiiih is at rest has to be studied with reference to 
its ‘orbit’ and its 'infringement.’”—Explain and illustrate. 

“No liability for deceit can arise upon a statement made with 
an honest belief in its truth.” Comment. 

4. "The characteristics of an artificial person differ fiom tliose of 
a group of natural persons, no less than from those of a single 
natural person.”—Explain and illustrate. 

5. What are "Ic^al fictions” ? Illustrate from English and 
Indian Law. 

0. ’"An inheritance is a succession to the entire legal position of 
a deceased person.” Explain. 

7. “The movement of the progressive societies has hitherto l>een 
a jnovement from stains to contract'' — Maine. Discuss. 

ROMAN LAW. 

Answer any Five questions from each half 
* First Half. 

1. How are the reigns of Hadrian and Justinian important in the 
history of Roman Law? 

2. Compare the legal position of a slave, a child under potestas, 
and a wife in manu- 

3. Describe (a) manoipatio and (h) Injure ces.sio, as modes of 
acquisition, enumerating some of the pui’poses for Avhich they were 
employed. 
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4 Define Lomtio-Gomhintio. Distinguished it from [a) Midimm, 
{!>) Contniodatum, (a) Depositum, and id) Madatum, 

5. AVi'ite short notes on—(a) Tiitda nmlierum, and {b) Furtum. 

6. What restrict ions wore placed t)y Kornan Law upon a father’s 
power of disinheriting his children '? 

7. indicate briolly tlie characteristic features of the throe epochs 
of Homan Civil Procedure. 


SjoCOM) HxVLF 

1. Distingnislied between the delicts of Injtiria and Damnum 
injuria datum. Apply yoiu distinction to the case of a vSlave. 

2. Had a pi*rson sui juris any remedy under the JjOx Atpiilia Foi‘ 
damage done [a) to his own person (6) to the pei’son of his son 
under powm- ? 

d. Shof.v, by examples, how the original scope of the Lex Aquilia 
was extended in regard to the measure of damages- 

4. A' is bound as a debtor to deliver an ox to Y. Y wounds or 
kills the ox, (a) befoi-c (b) after A' is in default. Consider tlie 
(liiostion of r’s liability under the Lex Aquilia. 

5. "The fate of the Hindoo Law i.s, in fact, the measure of the 
value of the Homan Code." t’ornment. 

(). “Intestate Inheritance is a more ancient institution than 
Testamentary Succession.” Dismiss, 

7. "The ])()sitive duty resulting from one man's reliance on the 
woi’d of another is among thii slow«'st conquests of advancing 
civilization.” Explain and illustrate. 

iTiNDU 1.AW. 

Attempt fire questions only in each half. 
kms'i' Halc. 

1. Who are Hindus, for purposes of being governed by Hindu 
Law, and on what matters are they so governed y 

2. A Hindu family migrates from Behar and settles in Bengal.. 
By the law of Avhat province is it governed ? What is the presurni»- 
tion, and how is that presumption rebutted V 

3. “Conflict of law is opiiosed to the theory of divine origin.” 
Divseuss, How is the conflict between different texts of Shastras to 
be explained ? 

4. What do you moan by saying that Hindu marraige is a 

Sanskar ? How far does the doctrine of “Factum valet” 

apply to Hindu marriage ? 

5. “If the religious and legal injunctions are co-extensive it would 
place both Courts of Justice and Legislature, in a very delieate 
position.” Examine the validity of the adoption of an only son in 
the light of the above observation. 
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6. “Riftlit to maintenance is detennined by certain relationship. 
How far does this remark apiily to (a) step mother Ijaviiifi sons of 
lier own womb, {h) son's widow, aiul (c) widowed daughter V 

7. A married woman gets immovx*able propei-tics irom (rtj) lier 
husband, (h) Jier fathei-, arul (e) a stram^er. Discuss tier rights over 
each of .such propei-fies, botli during llie lifetime of the husband and 
after Ids dealli. 

8. Certain propewtios are gjyen to a vyitV, by )ier husband’s 
relations after niari’iage. The wife dies cliildless leaving the hus¬ 
band and her own brother. Who is entitled to sucec'od to tlio 
propertic^s acc'ording to the Dayabhaga Sc^lujol of Hindu law V 


SneoNn Ha LI '. 


1. Explain ‘"Uaya” 

2. ‘ Jimutav'ahana 
system of inheritance, 
be correct V 


and ‘'Sainnda” as detined in Milakshara. 

exedudes tlio rules of (.’onwsanguinity from his 
” How far can you accrept tliis staltiiucnt to 


•h Define ‘‘iSelf-acciuisition.” A member of a loiiil Mitakshara 
family is sent out to England at the expense of the family, lie 
comes haede as a monibei- of the Indian Civil S(n‘vice. Arc Ids 
earnings partible amongst Ids coparc-eners '? 


4. “IJachastity entails exclusion from inheritances 
statoinont Avith regard to (a) widow, and (h) daughter. 


Exidain this 


~). A Avoniaii of the town dies childless, leaving propm'fiesa 
moveable and immoveable acqiiired ]>y herself. Crovemment .took 
possession of lier propcrtic.s under the law of Escheat. A suit is 
bi'ought by the woman's husband's brother’s son, for recovery cd the 
properties from the Secretary of State'. Disemss the right.s of tlie 
liarjies,.and support your answei' by authoritie^s. 

. 6. Discuss the validity or otherwise of an alienation made by a 
Hindu widow, Avithout legal necessity, but Avith the consent of the 
next revorsionci'. 


7. A man dies leaving Ids maternal uncle, and his groat grand- 

falheCs son’s daughtoi’s son. Who is emtitleAd to suecced, (a) under 
the Mitakhara, and {h) undei' the Dayabhaga ? • 

8. "An eiidoAVinent for tlie worsldp of God without giving the) 
name of the deity, or for ^vlio.^c benefit the eiidoAvmcnt is made is 
void for uncertainty.” Explain. 


PRELIMINARY LAW EXAMINATION, JAN. 1924. 

CONSTITUTIONAI. LAW- 
Mh'C queMiuus onlu to he attempted in each half. 

Fikst Hali’, 

1. Why should you call tlie English Constitution “one long 
system of checks and balances” ? 
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2. Explain what is meant by “Parliamentary Sovereignty/’ Are 
there any limits to “Parliamentary Sovereignty” ? 

,‘l. What do you mean by the “Suspending” and the “Dispensing” 
powers of the (U’own ? Are such jiowers elaimed even now ? 

4. “It is a rule of English Law that any given person can meet 
another given person or an indefirnte nural) T of persons at any 
appointed phuio so long as the law is not thereby breten.” Explain. 

5. Distinguish between Martial Law and Milihiry Law. 

G. Explain any two of the following mcixims : 

(a) The King can do no wrong. 

{h) The King never dies. 

(c) The King is not bound by Statutes unless mentioned 
therein. 

7. Discuss the principles underlying (Governor Wall’s case, 28 
Howell St. Tr. ol. 

SR(’Ojvi) Half, 

8. Discuss brietly the constitutional importance of any two of 
the following cases 

(a) RushiH’s case. 

{!>) Sommersott’s ease, 

(c) Daraell’s case. 

{(i) .Tenk's case. 

9. Write a short essay on the Writ of Habeas Corpus. Is the 
writ available in India ? 

10. Explain the legal position of the military in case of a Riot. 

11. Under what circumstances can a judge bo rendered' liable 
civilly and criminally at tJio instance of a private individual y 

12. Explain what is meant liy ]>roit Administratif. Wniicli Avould 
you prefer : Droit Administratif or ""the Rule of Laiv'^ as it prevails 
in England ? 

13. What are the limitations to tlie light to freedom of Discus¬ 
sion ? 

14. Discuss any one of the following cases 
(fl) Asliby vs. White. 1 Smith L*. C. 

(h) Wise vs. Dunning. 1902 1 K. B. 67. 

JURISPRUDENCE. 

Aitempi five question.s only from each half. 

Ejust Half. 

1. Analyse the term “Jurisprudence.” 

2. State and criticise the Aiistinian conception of J^aw. 
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S. Enumerate the sources of law. Indicate the 
Equity in the development of law. 


part played by 


4. “All property is founded on Adverse Possession ripened by 
Prescription.” {Samgny.) Examine. 

5. Explain the essential elements of a contract. Examine the 
objective theory of contract. 


^.6. Ts International Law entitled to be called law ^ How floo«s if 
differ from Positive Law ? ' 


7. Write short notes on two of the followin^^ :~ 
{a) Public policy, (h) Quasi-contiact. (r) Sanction. 


Secoxu TIale. 

1. How would you classify torts? Distinsnish ‘torts’ from 
‘crimes.’’ 

2. “Public Tjaw is only a part of the Law of Abnonnal Persons” 
€riticise. 

3. “The foundation and sanction of Public and Private Interna¬ 
tional Law are the same.” Examine. 

4. Discuss bi'iefly the theory of Social Contract. 

5. “The Jus Naturgh or Law of Nature is simply the Jus 
Gentium seen in the liplit of a peculiar theoiy.” Develop. 

d. Doline Status. What do you understand b.y the historical 
difficulty of Primogeniture ? 

7. “For purposes of Eomaii Testamentary .lunsprudence car«ti 
individual citizen was a C/orpoiation Solo.” Explain. 

ROMAN LAW. 

Five questions only from each half to he, attempted. 

First IlACb'. 

1. (rive an account of the circumstances leading to ^he enactment 
of the Twelve Tables, and (juote a few of their important provisions. 

2. “The family in Roman Law means the Agnatic Family” 
Explain. In what way could a member of such family be freed 
from patria potestas^ ? 

3. Justinian says “It sometimes hajipens that children who at 
their birtJi wore not in the power of their father, are brought under 
it afterwards.” Describe the methods by whicli this was effected. 

4. ''Usus is to co-emptio what usucapio is to manripalio'^ 
Explain. 

5. Say what you know of the development of the tenure called 
Emphyteusis. What controversy as to its juridical place existed and 
how was it removed ? 
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(). (jive a concise account of tlie Roman Law' of Partnership. 

7. Write short notes on—(^0 Res extra patrimoniinn and ih) 
Vi liona rapta. 

SECnMt Jl.VLF, 


1. What arc the provisions ot the Lex A([iiilia‘? 

2. “Conse(pien11y, if a man in the couj'SO of pla.\ ins or practisin^r 
with javelins transfixes yonr slave as ho is passin^L a distinction is 
made.” CoTnmonf. 

Ih (<i) A" starves V’s slave to d('atli: 

{b) K knochs inon(?y out of f's hands so that it fulls into a 
river and is lost. 

(0 A’ hy raisin^r smoke drives away K’s hoes. 

Discuss the (iiK'stion of A'’s liahility m /w*o of the above eases 
under tlia IjOx Aipiilia. 

4. Did the Roman Law'take account of consecinential dama^^es? 
niustrate yonr answer by examples. 

0 . Write a short note on Responsa Prndontiiim and their influ¬ 
ence on Roman Law'. 

6. (live a short liistory ot llie Roman Law' of Wills. 

7. “Tlie penal law of ancient comirinnities is not the law of 
Crimes: it is the law of Wrongs." Exi)lain and illustrate. 


HINDU T.AW. 


First JIalf* 

1. Discuss the relative authority of the Dhan)(a-shasirtii> and the 
Commentaries in detorinming any disputed question of IJindu La»v, 
and the reasons tor the diftcronce. Or, 

Disciiss the factors w'liich determine the application of any 
particular school or sub-school of Hindu Law to a particular case. 

2. What is the present state of the law as regards intermarriage 
between members of diticront Hindu castes and snb-castes ? Or, 

State how tlie decision in Tagore v. Tagore has been afTajtc<I by 
the Hindu Disposition of Property Act. 1916. 

H. When does an adoption devest ail estate already vested and 
when not? Or, 

Discuss the legal efficacy of daitahoma ceremony in adoption. 

4. A, a Hindu, leaves a sister’s son X, wlio is blind. The latter, 
has a son Y. There are no other claimants to .I’s estate. Who 
should take it ? State reasons. 

5. A', a Duyabhaga Hindu, died leaving tw'o sons, A and B, by a 
jiredeeeased wife, a widoxv I’' and a son and flaughler, C and 1), by 
the latter. Tliere is a partition of Al’s property between tlie sons, 
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after which A sielLs his separated sliarc to Z. Subsoquenlly C has 
to spend Ks. 2,000 on the marT'iaj?e of /). What liability is A, B or 
Z under 1o contribute towards the expenses of the inairraffo? Can 
C look to either of them for contribution towards tlie maintenance 
of y? 

Second Half. 

1. What is the Icfral position of a purchasei- at a private sale of 
tlio sliaro in the joint, family property of a Mitakshara coparcener in 
Benffal V Or. 

l)is(ns.s in the liffht of the pronouncements of the -ludicial 
Committee in Snhu ('hantlra v. BIrt/p Si/fg, Jj. K. 4-t I. A. 

120, the riffht of a creditor to put up to sale tlio copaix'cnary 
proiierty of a Mitakshara father and his sons to T’Cccvi'r a debt 
contracted by fatlnu’ poi’sonally for a purpose wlii(*h is neither 
ilh^i^al nor immoral. 

2. What is the nature of a mother’s rififht to a share «pon parti¬ 
tion of her husband’s estate by her sons? Hoav mv the shares 
determined when there are soUwS by two wives and both wives are, 
or only one of them is aliw'V Ot\ 

What is the nature of the estati' a mother has in the share of the 
l)i’Operty which is allotted to her on partition ainoniifst her sons? 
How does such share devolve on her death ? 

H. Describe briefly the principal characteristics of a Hindu 
woman’s qualified estate in property which she has obtained by 
inheritance. Or, 

Is the statement that a Hindu woman (-an alienate jiropci’ty 
inh('rited by her with tJie consent of the immediate revej'sioners 
correct in" law? State the law on the matter as laid down by the 
Fjill Bench in Deri Prfmd v. (hlaj> Bhnuaf, 1. 1^. R. 40 Dal. 721, or 
by the Privy Council in Rangasnml v. Naekiappa, L. K. 4G 1. A. 72. 

4. The holder of an impartible zemindari died loavini? three soovS, 
two adult and one infant. The eldest son, the pi-esent holder, is 
sued by the other two for maintenance. How would you decide S the 
ca.s<^ and for what l easons? 

r>. The daujrhtcr of a Dayabhaira Hindu elopes with a paramour 
and aubse(iucntly, after her father’s death, inarries him. Is she 
entitled to inhei-it? AVould it make any ditt’orence if she married 
in the life-time of her father? 

PRELIMINARY LAW EXAMINATION, JUNE, 1924. 

CONSTITUTIONAL LAAV. 

liiorp ihmi eive gnesHom to he attempted in each half 

FiTiST Half. 

I. What is t })0 relation Ibetween Parliamentary sovereiffnly and 
tlie linlo of Law in the En«:lish Constitution? 
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2. "The conventions of the Constitution are based upon and 
secured by, the law of the land.” Discuss. 

3. What is "Parliamentary prlivilege”? Is it part of tlio law of 
the land? 

4. What is the relation of the Crown’s prerop-ative to (a) Statute 
law, and {h) Common law ? 

In what sense is the League of Nations a ‘superior Parlia¬ 
ment ?’ 


0. Discmss the merits and defects of "flexible” and 
constitutions with reference to the English constitution, 

7. Discuss the principle underlying the decision in R. v. 
T.L.It. 3 Cal. 63. 


Seconp Half. 


U • • 1 

ngid 




Bunak, 


8. “Tlie English constitution is a part of the common law.” “The 
English constitution has no existence.’' Comment on tliese statements 

9. What is the modern practice as to the wi-its of Habeas Corpus? 
Discuss the recent change in the Indian law f)n the subject. 

10. “British subjects in the United Kingdom may speak and 
publish wtuit they choose provided that the law is not infringed.” 
Discuss. 

11. “It has long been settled law that so far as the United 
Kingdom is concerned no action lies against the King pCT'Sonally.” 
Discuss this statement. How far, if at all, does this immujiity extend 
to the representatives (^f the Oown ? 

12. Explain and criticise the doctrine of equality of persons in 
the eye of the law. 

13. Distinguish between Public Bills and Private Bilk Account 
for the distinction historically. 

14,, Discuss the constitutional importance of any iiro of the 
following cases 

(a) Ex parte Marais, 1902 A.C. 109. 

(b) Wise V. Dumihiy, 1902 I. K. B. 167. 

(o) Spooner v. Juddoo, 4 M. I. A. 353. 


JUBISPBUDENCE. 


Five questions are to he attempted from each half. 

First Half. 

1. “Jurisprudence is the science of positive law.” Explain and 
discuss fully 

2. Discuss the importance of ‘custom’ as a source of ‘law.’ Wlien 
does custom’ become ‘law’ ? 
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3. “The immediate objects of law are the creation and prSfection 
of legal rights.” Explain and discuss. 

1.^ Explain fully the difference between “the right to possess” 
and “the right to own.” When and in what circumstances does the 
former develop into the latter ? 

5. Is ‘soiwitudo’ a ‘right’ ? How are ‘servitudes’ acquired and 
how are they extinguished 

6. Explain fully the circumstances that terminate (contractual 
lights. 

7. “In public law the State is not only arbitei’, but is also one of 
the parties interested.” Heveloj). 

Sr:('OKi) Half. 

1. Develop the conception of State as “the guardian of law and 

order.” ^ 

2. Is jt (correct to say^ that in archaic societies the dift’e^nce 
between “crimina” and ‘‘delicla’' was not fully realised ? Give a 
.short history of tiio growth and development of criminal law. 

3. “An inheritance is a_succesvsion to the entire legal ppsition of 
a. deceased p(^,rson.” Explain and develop with special refei’ence to 
the history of testamentary law. 

4. “The movement of tlio progressive societies has hitherto been 
a movement from Status to Contract.’’ Explain and develop the idea. 

f). “liOgal seioneo recognises “Tilings” only so far as they are 
capable of standing in relation to the human will.” B’uUy explain. 

(). Write a short thesis on “Law of Nature.” 

- 7.’ Write sliort notes on any two of the following :— 

(u) Jura in rea aliena, (/>) social contract, (t) Patria potestas, (c?) 
fidiK'iary relation- 


ROItAN LAW. 1024. 

Five Questions only io be attempled in eac'H* 

First 1L\lf. 

1. Give a brief statement of tlie sources of Roman Law under the 
Republic. 

2. Indicate briefly the distinction between the ingenuns (freobom) 
and tJic Ubertus (freed-rnan). 

3. What wore the essential conditions and forms of jusim nuptiae 
(legal marriage) '? 

4. Give an ac(3ount of the form of Roman guardianship known a>s 
(hra. 
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5. Write short notes on—(a) Occupatio, and (6) Hypothec. 

6. Sketch shortly the rules of intestate succession to a free-bora 
person—(o) in the XII Tables, (ft) under the Praetor’s Edict, and (c) 
under Justinian. 

7. Distinjfuish between quasi -contracts and quasi-delicts, {Bivins' 
examples. 

Second IJaij-'. 

1. Illustrate the development of the Lex Aqnilia by (a) interpre¬ 
tation, and (ft) equitable actions. 

2. Consider the question of liability for nefrlitrence under the liex 
Aquilia, giving examples. How is want of skill regarded by the 
Roman lawyer ? 

Discuss the measure of damages in the following cases - 
(g) i\ man kills one slave out of a troop of players. 

(ft) A testator l)«q4ieathed Stichiis to Titius and Seiiis, while 
Sciiis is making up his mind, but aft(‘r Titius has bro'ight a vindicate 
for the legacy, Stichus is killed ; afti'r which Seius declines the 
legacy. 

4. A strikes a senator’s attendant slaves in the circus -one slave 
is not physically iniured, but the other has his eye knocked out. 
Tho senator wishes to proceed against X in both cases imder the Lex 
Aquilia. Advise him. 

5. What is equity ? Compare Rnglish and Roman Equity. 

6. Explain and illustrate Maine’s proposition that “the movement 
of the progressive societies lias hitherto been a movement from 
Status to Contract.” 

7. Examine “the historical difficulty of Primogeniture.’' 


HINDU LAW. 1024. 
First ILvi^f. 

c 


1. Write a short note on the doctrine of faatmn ralet <is applied 
in dealing with topics of Hindu Law. Or, 

State and comment on Jimtavahana’s application of tho doctrine of 
spritual benefit to determine the order of succession under the 
Bengal school of Hindu Law. 

2. Enumerate the rules of prohibited degrees in marriages 
amongst Hindus governed by the Bengal school. Or, 

State the provisions of the Hindu Widows Remarriage Act. Does 
the Act apply to a Hindu widow who changes her religion prior to 
her re-marriage ? Discuss. 
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3. Examine the principles on which a childless widow of a 
predeceased son of a Dayabhaga Hindu can claim maintenances from 
the latter’s heir. Or, 

Enunciate and examine the principles laid do^vn by. judicial 
decisions by reason of which the power given to a Hindu widow to 
adopt has been held to come to an end. 

4. ri, a Kayastha governed by the Dayabluiga law, goes through 
the (jcremony of marriage with a girl of the Kaivarata caste., B 
predeceases A, leaving a daughter C. Then A dies leaving C unmarried 
and D, a full brothei*. Examine with reference to leading cases the 
position of C and T) in respect of the properties left by A. 

5. A and B two Sudra brothers, governed by tlie Mitahshara, had 
lived jointly. Both died issueless leaving permissions to tlicir widows 
Wi and TFa, to adopt. llh who was pregnant adopted a son, and 
siibsQuently gave birth to a son, S '2 and TFa adopted a son, S^. 
Determine the extent of the interests of Sk Ss, Wi and B'a in 
the joint family i)roperty upon a claim for partition by 


Second Haj.i'. 


b. What, according to recent decisions of the ^riv^' Council, 
is an “antec.cdcnt debt” which will justify tlie alienation uf copar¬ 
cenary i)roperty by a father in a joint Mitaksliara Hindu family ? Or. 


Define the nature and extent pf the rights of a creditor to proceed 
against the undivided interest in ioint family imoperty of a Mita- 
kshara coparcener in execution of the creditor’s decree for a private 
debt. 


7. 'Write a short note examining the position, iindor the Daya- 
bhaga law. of an un(;l)aste daughter in relation to (i) proi)erty left 
by her father and (ii) siridhatt, proj)erty left by her mother, there 
being no other claimant to such properties. Or, 

What is the law as to the alienability of an impartible estate ? 
Docs an alienee from the holder of an impartible estate take the 
property subject to the incidents which governed the holder’s 
tenure of such property ? Stale reasons. 

8. Define the legal position of the Mohunt of a Mutt with 
reference to his powers of dealing with the coiyus and income of 
endowed property, Or. 

Discuss tlie law bearing on the power of a shebait to transfer his 
turn of worship. 

9. a member of a joint family of money-lenders governed by 
the Mitalcshara law. received at the expense of the family, ordina^ 
education suitable to his position as a member of such family. lie 
became a stock-broker and amassed a fortune which he invested in 
house-property. He died undivided from his brother B, leaving a will 
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by -which he bequeathed all the aforesaid houses to his widow, W. 
and daughter, D. Examine the validity of liis bequests. 

10. A, the sole heiress of a deceiiscd Hindu, retires to Benares 
after diposing of her life-interest to the estate of her husband for 
a lump sum which she invests in a bank. The bank going into 
liquidation, the money becomes irrecoverable. Can vSho sell any 
I)ortion of the.estate absolutely to provide licrsclf with maintenance 
so as to bind the reversion V Ihseuss. slating reasons. 


ir 


^FHnt0hp A^. Sarkar at tJie Prdbasi Press, 91, Upper Cirmlar PoatL 
and Publisfied % S. C. Saricar, 90^2A, Harrison Road, Calmtta, 




Preliminary Law Examination January 1925. 

CONSTITUTIONAL LAW. 

First Half. 


1. Explain what is meant by “Parliamentary Sovereignty.” Are 
there any actual limitations to such Sovereignty ? If sc, what are 
they y 

2. Enumerate very briefly the remedies open to the citizen when 
wrongfully deprived of liberty. ^ 

3. “British subjects in the United Kingdom may speak wbat they 
choose provided that the law is not infringed”. Discuss. 

4. Explain the distinction between “Martial Law” and “Military 
r.aw” 

■>. What is the position of {fi} the military, and (b) the Magistracy 
in case of a riot ? 

0. Give an estimate of the law of Treason in England. 

7. Write short notes on any two of the following:— 

(а) extradition, (b{ denization, (c) sedition, (d) escheat. 

8. Discuss the principlea underlying Governor WaW^\ca.se (28 H. 
A W. st. tr. ol). or Spooner v Juddoo (4 M. I. A. 353). 

Second Half. 

“In theory an<I by strict law the King has very extensive powers. 
The conventions have, however, altered his position.” Illustrate. 

10. Explain any iwo ot the following maxims of English Consti¬ 
tutional Law:— 

(u) The King never dies. 

{b) Tjapse of time does not bar the right of the crown. 

(c) The King is never an infant. 

(d) The King is the fountain of justice. 

11. “The present Privy Council is the machinery by which the 
Cabinet expresses the royal pleasure”. How? And in what direc- 
tio s 

12. “The Parliament of England alone is the legal sovereign, the 
electorate is the political sovereign.” Discuss. 

13. Write short notes on any tivo of the following:— 

(«) Stocadnle v. Hansard (1839) 9 A. & E. I 

(б) Exparte D» F. Marais^ P. C. (1992) A. C. 109 

(c) BusheWs case (1670) st. tr. 999 

icO Bradtaugh’s case fl884) 12 Q. B. D. 271. 

14. Explain the extent of “the Liability of the Colonial Gover¬ 
nors” for acts done in their (a) official, and (b) private capacities. 

15. Write a short essay on ''Droit Administratif\ 



86 


PBELIM.INARY LAW (irESTION 


16. Discuss any one of the following cases:— 

(a) V. White (1 South L. C.) 

Wi'^e Dunning (1902, 1 Iv. B. 67). 

JURISPRrDENCE 

First Half. 

1. Give a comprehensive definition of Jurisprudence, explaininjr 
carehdlv the terms used by you. 

2. Give a proper definition of law, and criticise some of the de¬ 
finitions Riiffffested by other jurists. 

Are there any limitations upon the power of the soverciirny 

4. “Every leiral duty is founded on a moral obligation.” (Colerirl- 
ge^ »/.) Do you consider this projiosilion to be correct ? Is moral¬ 
ity a proper subject for consideration in a work on Jurisprudence'.-' 

‘ “Juridical possession is generally understood to consist of tvo 
elements, namely, power over the thinj? possessed and a correspond¬ 
ing will.” {Tnry\ Comment and illustrate. 

6. AVhat is a juristic actV Give some examples ot acts which ar-' 
not juristic. 

7. What do you understand by the dynamic aspect of a right 
IIow are rights set in motion 

8. Examine carefully the different points ot view Irom whicli 
rights may be surveved. 

9. “In ancient times men could not imagine the transler of a 
right from one person to another except as a transfer of personaty. ” 
Illustrate this statement by examples from Roman Law and Hindu 
Law. 

10. Write a short essay on Juristic Persons. 


Second Half 

1. “The Jub Naturale, or Law of Nature, is simply the Jus Gen¬ 
tium or Law of Nations, seen in the light of peculiar theory.” 

Explain’fully the above statement of Maine. 

2. “The movement of the progressive societies has been from 

status to contract;’. . 

Explain and justify the above doctrine. 

3. “An inheritance is a succ ssion to tlie entire legal position of 

deceased person.” , . . 

Explain the meaning of this Roman definition of an Inheritance, 
and distinguish the notion of Roman testamentary succession from 
that of the modem will. . 

4. Write short notes on any two of the following:— 

■ (a) Legal fiction, (b) Equity, (c) Nude pact, (d) Real con- 

5. ’ WTiat are the characteristics of an artificial person, and how 
they have been classified? 
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6. AVrite short notes on any two of the followinff legal terras:-- 
(a) Contrihutary negligence, ib) Determinate authority, (c) 

Easements, {d) Prescription. 

7. Wliat is the meaning of “obligation,” in Roman I^aw, and what 
is the diflerence between Contract and Torts? 

ROAIAN LAW. 

First Half. 

1. AVhat was meant by Capitis Deminutio.*' Describe its various 
foiins. Ilpw^ was it effected? Wliat was its result? 

2. Write short notes on any two of tlie followngi—^a) Res Alan- 
ripi, and ih) Legitima Portio, (c) the Law of Citations, ki) the “Falci- 
dian Fourth.” 

.'{. Consider the law in the following eases 

ia) .1 picks of cargo w^liich lias berm thrown fiom /?’« ship to 
liglittn it in a storm. 

(/i) C onilds a house on 7/s land. 

(r) Ji makes mead with his own wine and A”sJ honey. 

{(!) P mixes his own wine w ith Q’s. 

4. hjstinguish beUveeii Psiuapio and Praescriptio. 

(live a short account of Mandatiim and eornpai'e it wdth Nego- 
tioruiu Oestio. 

0- Show liow" tlie ptiw'cr of the Roman testator was enlarged by 
trusts. 

7. Describe the nature ot the change^ effected in the Roman Law 
ot Procedure by the iutroducticn ot Wiq formn(ary and (lirdordimtry 
systems. 


Second Half. 

1. State w'hat you know of the early liistory of the law' as to 
damage to propei’ty. 

2. Tnder wliat cases w'as a director actio available under the Lex 
Aqiiilia. and in w'hat eases a utiha actio and artio ia factum. 

3. What were the chief defences to an action for damage to 
piopei’tv imder the Lex Aqiiilia ? 

4. Sempronius and his two slaves drive out in a chariot and pair, 
w'hen through a collision caused by tlie negligence of Titins in 
running into them, the 'whole party are tl^irown into a ditch. 
Sempronius breaks his arm ; his slave Seins. wiio until he met 
w'ith an accident six months previously w’asa skilled sculptor is killed, 
his slave Stiohus bi’caks his leg, and is laid up tor tw'o montlis 
under medical attendance : and one of the horses, which as a pair 
w'ere worth 200 aurci, though separately only 75 aurei each, is killed. 

Wliat rules and principles wrill you apply in ascertaining the 
damages w’hich Sempronius is entitled to recover V 

5- “The Proposition that independent communities, however 
different in size and power, are all equal in the view of the law of 



yy riiELmiNARY LAW QLTESTION 

nations, has largely contributed to the happiness of mankind, though 
it is constantly threatened by the political tendencies of each succes¬ 
sive age”. Explain. 

6. Note some of the important differnces between ancient and 
modern ideas on the subject of wills and siK*cession. 

7. ‘'All property is founded on Adverse Possession ripened by Pres¬ 
cription.” Examine. 


HINDU LAW. 

1. By what process of reasoning does Vijnaneswara come to the 
conclusion that riaht to property accrues by birth'? What does it 
mean V 

(h\ 

By what what process of reasoning docs Jiniutvahaii come to 
the conclusion that right to property accrues not by birth l>nt ujion 
the death of the la^t made holder i Explain. 

2. Hindu Law is not merely a local law but essentially perso¬ 
nal law, an integral factor of the status of evcjy family governed b>' 
it. Explain this statement with rcterenct‘ to the case of a Hindu 
family migrating from one Provinev to another. 

(h\ 

State the rule of succession to the property of a Hindu in 
case of migration. AV’’hat is the presumption in case of such migia- 
tion ? How is sucli presumption strengthened and how rebutted ? 

3. Explain with examples Vidhi, ISlijama, At}uv(id<( and Pnrju- 
dnsha. 

^ 4. How far does adoption sevei the connection of the adoptee 
with the family of birth, as regards ll) his personal status and (11) 
proprietory rights V 

Or, 

Discuss the eligibility of an only son for puri)oses o1 adoi)tion, 
with reference to any leading case tliat you have read. 

5. State the facts and discuss tlio nnnciples laid down in the case 

of Bhypcitinnih SwriMirtiui v. Ramlal Mailra, 1, L. B,37 Cal 123 and 
point out how it distinguishes any principle enunciated in the case' 
Tagore v. Tagore, Ij. I?, 1. A. Sup. Vol. 47 ; 9 B- L. R. 377 : W. 

R. (P. C.) 359. 

6. What is the father’s power of alienation in the Mitakshara 
School according to Vijnaneswara Has tlie view been modified in 
any way by case law V Discuss his power of alienation with refer¬ 
ence to any beading case that you have lead. 

Or, 

Examine the authority of a Mitakshara father to dispose of family 
property for an “antecedent debt.” Discuss, in the light of any lead¬ 
ing case that you have read, the right of a creditor to put up to 
-sale the coparcenary property of a Mitakshara father and his sons to 
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recover a debt contracted by the father personally for a purpose 
which IS neitlier illegal nor immoral. 

7. State concisely the facts and the pnnciples of law laid down 
in the case of Hanuman Ptamd Pntid^vf v. Mufisamnt Babooee, 6 M. 
1. f 393 ; 18 W. R, (P. C.) 8. 

“There can be no relinquishment by the widow of anything less 
than the estate left by her husband.” Explain. 

A. a Hindu widow surrendered her widow’s estate in favour 
of the reversioner in consideration of the latter’s giving a jiortion of 
the estate in absolute right for the maintenance of tlie widow. Is 
tlie arrangement vaild ? 

Or, 

^ .“Right to maintenance is determined by certain relationsliip,” 
Criticise or justify this remark in regard to the case (i) a stepmother 
having sons of her own womb and, (ii^ son’s widow. 

“There is no coparcenary in an imfiartiblo zemindar.v, and no 
one ox(;ept the widow, the parents and the infant son .who does 
not lU’ove his right to maintenance by custom is entitled to it.” 
Explain. 

Or, 

What do you understand bj- an impartible estate ? State the 
law relating to the devolution of such estates. Can such an estate be 
-alienated under any circumstances ? If so, when V 

State the law as to gains of Science or Learning. Does 
S(jience, as understood in modern times, include general education ? 
If a special Science is taught at tlic family expense, what would be 
the law regulating such aciiuisition y 







